5 C. of R. Newsl., No. 7

ISSN 0838-4843 January 1993

CHARTER OF RIGHTS

NEWSLETTER

Editor: David J. Martin, LL.B., of the British Columbia and Ontario Bars

THE PUBLIC INTEREST AND
THE CHARTER

Conflicting visions of the role of the judiciary in Canadian
society continne t0 underpin the Supreme Court’s constitu-
tional adjudication. The Court’s assessment in R. v. Morales
(1992), 17 W.C.B. (2d) 580 [*092331002 - 72 pp.], of the
“public interest” ground for pre-trial detention contained in s.
515(10)(b) of the Criminal Code, in light of s. 11{e) of the
Charter reasonable bail guarantee, highlighted these differ-
ences. How curtailed is the interpretive role of the lower
courts? What level of interpretive inconsistency and subjectiv-
ity can be tolerated in the name of flexibility?

Morales was charged with cocaine importing, allegedly as a
result of his participation in a major network and was detained
at first instance on the ground that his detention was in the
public interest. On review, a superior court judge, albeit in
protest, feltcompelled to follow R. v. Lamothe (1990), 58 C.C.C.
(3d) 530,77 CR. (3d) 236 (Que. C.A.) [*090121160 - 25 pp.},
which had severely restricted the operation of the public
interest component of s. 515(10)(b): if trial appearance was
assured and the accused did not constitute apublic danger, then

release was required regardless of the nature of offence. On
Crown appeal, the validity of this detention criteria was in

sharprelief. Lamer C.J.C. on behalf of the majority (La Forest,
Sopinka, McLachlin, Iacobucci 1J.), drawing heavily on doc-
trine developed in R. v. Nova Scotia Pharmaceutical Society
(1992), 93 D.L.R. (4th) 36, 74 C.C.C. (3d) 289 (S5.C.C))
(*092196009 - 80 pp.], found that the criterion of public
interest as a basis for pre-trial detention under s. 515(10)(b),
violated s. 11(d) of the Charter because it authorized deten-
tion in terms which were impermissibly vague and imprecise.
In Nova Scotia Pharmaceutical Society, the Court had held
[atp. 57}

A vague provision does not provide an adequate basis for
legal debate, that is for reaching a conclusion as 10 its meaning by
reasoned analysis applying legal criteria. It does not sufficiently
delineate any area of risk, and thus can provide neither fair notice
1o the citizen nor a limitation of enforcement discretion. Such a
provision is not intelligible, to use the terminology of previous
decisions of this court, and therefore it fails to give sufficient
indications that could fuel a legal debate. It offers no grasp to the

judiciary,

As the fair notice criteria was inapplicable to the public
interest provision of s. 513 of the Code, the limitation of law
enforcement discretion became the Court’s primary focus. In
the Court’s view [atp. 11]:
In my view the principles of fundamental justice preclude a
standardless sweep in any provision which authorizes imprison-
ment. This is all the more so under a constitutional guarantee not
to be denied bail without just cause as setoutin s, 11{¢). Since pre-
trial detention is extraordinary in our system of criminal justice,
vaguenessin defining the terms of pre-trial detention may be even
more invidious thans vagueness in defining an offence.
Intervenant submissions that the doctrine of vagueness was
inapplicable because s. 515(10)(b) of the Code did not author-
ize arbitrary practices by law enforcement officials but merely
authorized judicial discretion, were rejected [at p. 12]:
A standardless sweep does not become acceptable simply be-
cause it results from the whims of judges and justices of the peace
rather then the whims of law enforcement officials. Cloaking
whims in judicial robes is not sufficient to satisfy the principles of
fundamental justice.
However, the Court went on to emphasize that legislation was
notinvalidated simply because it was subject to interpretation.
The quéstion, however, was whether a constant and settled
meaning could be achieved. As many interpretive judgments
defined the phrase “public interest” as conferring a wide,
unfettered discretion, the Court concluded that “the term
authorizes astandardless sweep, as the Court can order impris-
onment whenever it sees fit”, Nor could the provision be
justified pursnant to the proportionality requirements of s. 1 of
the Charter. The vague and overbroad concept of public
interest permitted far more pre-trial detention than was re-
quired to meet the limited objectives of preventing crime and
interferences with justice by those on bail,
Gonthier 1. on behalf of the dissenting minority, L'Heureux
Dubé J. concurring, was prepared to hold that public interest
detention constituted justcause. In the minority view [atp. 3]:
Public interest is a concept long recognized in our legal system.
Itis anotion which has traditionally been recognized as affording
ameans of referring to the special set of considerations which are
relevant to those legal determinations concemed with the rela-
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DISCRETION AND THE
WARRANT PROCESS

The search warrant provisions of the fncome Tax Act (the
“Act'™), have been declared unconstitutional for the second
time. In one of the first successful Charter challenges, M N.R.
v. Kruger Inc. (1984), 13 D.L.R. (4th) 706, [1984] 2 F.C. 535
(C.A.) [*191080849 - 46 pp.], then s. 231(4) of the Act, was
declared unconstitutional on the basis that the provision au-
thorized an impermissibly wide search power that allowed the
seizure of anything that may afford evidence of the violation
of any provision of the Act. Now, in Baron v, Canada, [1991]
1 F.C. 688, 122 NR. 47 (C.A)) [*091015044 - 27 pp.},
application to vary allowed in part [1991] 1 K.C, 712, 91
D.T.C. 5134 (C.A)) [*091066001 - 17 pp.], affd 93 D.T.C.
5018 (S.C.C.}[*093035106 - 17 pp.], the Court has ruled that
the subsequently enacted s. 231.3 is also unconstitutional on
the basis that, read as a whole, the newly enacted provision, by
use of the word shall, impermissibly removes the residual
discretion of an authorizing judge to refuse to issue a search
warrant notwithstanding that the statutory criteria for its issu-
ance have been met. The immediate effect of Baron, on the
administration of the Act and on cases being prosecuted
pursuant to searches conducted through s, 231.3, has yet to be
determined, But the long-term implications of Baron are clear:
judicial officers considering warrant applications are man-
dated to extra vigilance, In addition, such officers are invited
to liberally attach conditions to search procedures so that
liberty and privacy interests can be maximized in both the
criminal and regulatory contexts.

Deficiencies of s. 231.3 of the Act

In September, 1989, the court in Kourtessis v. MN.R. {1989},
50 C.C.C. (3d) 201, [1990] 1 W.W.R. 97 (B.C.C.A)
[*089257056 - 52 pp.], leave to appeal to S.C.C. granted 60
C.C.C. (3d) vi, 127 N.R. 239, had upheld s. 231.3 of the Act,
on the basis that once the statutory conditions for issuance had
been satisfied, the mandatory requirements of the provision
impaired the justices' discretion in a merely “administrative
aspect” and that conditions as to the manner of execution could

be attached pursuant to the court’s inherent jurisdiction. Central
to the British Colurnbia Court of Appeal decision was the view
that [at p. 230]:
What the mandatory word does is to deprive the judge of the
discretions argued for in Paroian — that if was unnecessary to
issue the process because the Minister already had enough mate-
rial. That is not for the court to say . . .
In Quebec, in Baron, a parallel attack on the provision in the
Federal Court of Appeal was successful on the basis that s.
231.3 violated both ss. 7 and 8 of the Charter in that the
existence of a judicial discretion to refuse to issue process is
both a constitutional prerequisite to the reasonableness of a
search and to fundamental justice. In the result, the Baron and
Kourtessis appeals were heard together in the Supreme Court
of Canada.
On behalf of a unanimous Court, upholding the Federal Court
of Appeal, Sopinka J. wrote that [at p. 5024]:
... an analysis of the principles on which Hunter was based shows
that the exercise of a judicial discretion in the decision to grant or
withhold authorization for 2 warrant of search was fundamental
1o the scheme of prior authorization which Dickson, J. prescribed
as an indispensable requirement for compliance with s. 8. in that
case.
The Court emphasized that this discretion occupied a central
role in the Court’s pre-Charter common law assessment of the
warrant process, as reflected in its decision in Descoteaux v.
Mierzwinski (1982), 141 D.L.R. (3d) 590,70 C.C.C, (2d) 385
{8.C.C.), where Lamer J., as he then was, had found that
“discretion , . . allows more effective judicial control of the
police”. Inthe view of the Baron Court, a discretionary regime
isalsoessential to the Court’sbalancing of individual and state
interests as [at p. 5024):

The circumstances in which these conflicting interests must
be balanced will vary greatly. The strength of the interests will be
affected by matters such as the nature of the offence alleged, the
nature of the intrusion sought including the place to be searched,
the time of the search and the person or persons who are the
subjects of the search.

In This Issue:

Discretion and the WATTANE PTOCESS ....uuiiiiiviiierrensseserisesessises sasssssesssessssssssssssssnssesassas sesesssssssares sasssassassasnsassesasssnsesarsans
Prospective Charter Relief: Availability voccvcvvenvcivnnnininnnn

Publications Agreement Number 189480



5C.of R. Newsl, No. 9

ISSN 0838-4843 March 1993

CHARTER OF RIGHTS

NEWSLETTER

Editor: David J. Martin, LL.B., of the British Columbia and Ontario Bars

CIVIL RIGHTS AND THE CHARTER

It is undoubted that in the first decade of the development of
the jurisprudence of the Charter the focus has been on the
criminal and quasi-criminal structure of Canadian law. This
seemed a natural evolution as conflicts between the state and
the citizen reveal their most abrasive edge in this sphere. And
it is in this sphere of sharp relief that the courts responded to
fully implement the supremacy of the Charter.

In this wake, a wide variety of civil rights cases are now being
prosecuted. Ultimately, perhaps this will become the most
fertile area of Charter litigation. A review of some of these
recent cases illustrates the range of issues involved.

Freedom of Religion and Education

Predictably, s. 2(a) Charter freedom of religion issues have
been actively pursued, Sunday observance has involved pro-
tracted litigation commencing with R. v. Big M Drug Mart Lid.
(1985), 18 D.L.R. (4th) 321, 18 C.C.C. (3d) 385 {5.C.C))
[*188316260 - 60 pp.], and continuing through to a multitude
of proceedings, particularly in Ontario. Mandatory school
attendance laws have been upheld, generally, under s, t of the
Charter, In light of s. 29 of the Charter, which ensures non-
derogation from denominational education rights, a denomi-

national school board has been held to be justified in requiring

a teacher, as a condition of employment, to belong to and
conform 10 the religious tenants of the denomination: NTA v,
Newfoundland (Treasury Board) (1988), 53 D.L.R. (4th) 161,
71 Nfld. & PEIR. 21 (C.A.) [*088257020 - 19 pp.], leave to
appeal 10 §.C.C. refused 56 D.L.R. (4th) vii. School regulations
requiring the performance of religious exercises have been
struck down throughout Canada: Zylberberg v. Sudbury Board
of Education (Director) (1988), 52 D.L.R. (4th) 577,65 O.R.
(2d) 641 (C.A.) [*088273075 - 86 pp.], Russow v. British
Columbia (Attorney General) (1989), 62 D.L.R. (4th) 98,
(19891 4 W.W.R. 186 (B.C.5.C.) [*089026067 - 8 pp.], and
most recently in Manitoba Assn. for Rights and Liberties Inc.
v.Manitoba(1992),94 D.L.R. (4th) 678,[1992] SW.W.R. 749
(Man, Q.B.} [*(92239019 - 14 pp.].

Minority Language Education

The Court’s recent decision in Reference re: Public Schools
Act (Man.) 5. 79(3), (4) and (7) {unreported, March 4, 1993,

S.C.C.) [*093070137 - 42 pp.], further illustrates the exten-
stons to which constitutionaily guaranteed civil rights may be
taken, Section 23(3)(b) of the Charter guarantees the right to
have ones children receive instraction “in minority language
education facilities”. In Mahe v. Alberta (1990), 68 D.L.R.
(4th}69,{1990]11 S.C.R. 342 [*(90087002 - 59 pp.], the Court
decided that s, 23 of the Charter conferred on minority lan-
guage parenis a right to management and control over the
educational facilities in which their children are taught.
Reference re: Public Schools Act (Man.) thus involved the
next question: does 8. 23(3)(b) of the Charter also include the
right to have ones children receive such minority language
instruction in a distinct physical setting? Prior to the release of
Mahe,the Manitoba Court of Appeal had ruled thats. 23(3)(b)
of the Charter did demand a distinct physical setting. In
confirming this decision, the Supreme Court extended the
right to include distinct facilities from the French language
implications of the text of the Charter [at pp. 15-16]:

In Mahe, the Court accepted the proposition that such facilities in

fact must “belong"” to the linguistic minority, and that a measure

of management and control accordingly flows to that minority (at
. 370):

P “The underlined phrase in the French text — which utilizes the
possessive ‘de la’ - is more strongly suggestive than the
English text that the facilities belong to the minority and hence
that a measure of management and control should go to the
linguistic minority inrespect of education facilities.” {Empha-
sis in original.}

Once the threshold of entitlement to minority language educa-
tion is met, if “minority language education facilities™ are, as
determined in Mahe, to “belong” to 5. 23 parents in any meaningful
sense as opposed to merely being “for” those parents, it is reason-
able that those parents must have some measure of control overthe
space in which the education takes place. As a space must have
defined limits that make it susceptible to control by the minority
language education group, an entitlement to facilities that are in a
distinct physical setting would seem to follow.

In addition, the Mahe Court had recognized that minority
schools play a valuable role as cultural centres as well as
educational institutions, therefore, the Reference re: Public
Schools Act (Man.)} Court found that “it seems reasonable to
infer that some distinctiveness in the physical setting is re-
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FORFEITURE LAW UPDATE

The federal initiatives in the proceeds of crime field (Criminal
Code,Part X1L2; Proceeds of Crime (Money Laundering ) Act,
S.C. 1991, c. 26} represent a fundamental shift in the philoso-
phy of criminal law enforcement.

This shift from the detection, prosecution and punishment of
criminal conduct itself (malum in se), to the identification,
restraint and forfeiture of the profits of such acts (money and
assets) entails enormous consequences. A criminal act itself
may be momentary. Possession of proceeds of crime is a new,
continuous offence,

The dealing with and conversion of such assets, constifuting
yet another new offence, imposes new due diligence require-
ments upon a broad range of institutions and professionals.
Often, multiple third party interests are also implicated.

As enforcement agencies become more familiar with the
operation of these legislative schemes, the number of cases in
which they play a role has increased dramatically.

The first of the constitutional challenges has occurred, an
evidentiary and procedural quagmire is quickly developing
and diverse decisions are only beginning to address the vindi-
cation of valid third party interests.

The Division of Powers Challenge

Part XI1.2 of the Criminal Code creates the offence of posses-
sion of and laundering of proceeds of crime. The bulk of the
Part however is procedural, addressing methods for pre-trial
restraint, evidentiary inferences and standards, the accommo-
dation of exemptions and third party interests and, finafly, the
circumstances under which forfeiture of property may occur.
Forfeiwure of specified property may be ordered by a court
sentencing an offender convicied of an enterprise crime of-
fence when the court “is satisfied, ona balance of probabilities,
that {the] property is proceeds of crime and that the enterprise
crime offence was commitied in relation to that property” [s.
462.37(1)]. Although very clumsily drafted, it is generally
thought that a s, 462.37(1) forfeiture relates to property that is
the proceeds of the enterprise crime of which the accused was
convicted, resnlting in the sentencing hearing within which the
forfeiture proceeding is occurring,

If the court is not satisfied that the enterprise crime offence of
which the accused was convicted was committed “in relation
to” the specified property sought to be forfeited, then it may
only order such unrelated property 1o be forfeited if satisfied
that, beyond a reasonable doubt, such property is proven to
have been derived from the commission of some other addi-
tionat crime [s. 462.37(2)].

InR.v. Shak (unreported, November 30, 1992, B.C. Prov. Ct.),
Kitchen J. discussed the inevitable division of powers chal-
lenge 1o Part X11.2 on the basis that such federal law, only
tenuously linked 1o the sentencing process, trenches upon the
property and civil rights jurisdiction reserved to the provinces
by s. 92(13) of the Constitution Act, 1867. In upholding the
Part, Kitchen J. emphasized that in R, v. §, (5.) (1990), 57
C.C.C.(3d) 115, [1990] 2 S.C.R. 254 [*(90184080 - 42 pp.},
Dickson C.J.C. recognized that the fegisiative power over
criminal law must be sufficiently flexible to recognize new
developments and methods of dealing with offenders. This
principle had been applied by the Supreme Court in R, v.
Zelensky (1978), 86 D.LR. (3d) 179, 41 C.C.C. (2d) 97
{8.C.C.), 1o uphold the restitution and compensation provi-
sionsof the Code. However, the Supreme Courtin Zelensky also
had emphasized that [at p. 193]

The constitutional basis of 5. 653 must, in my opinion, be held
in constant view by aJudge called upon to apply its terms, [t would
be wrong, therefore, to relax in any way the requirement that the
application for compensation be directly associated with the
sentence imposed as the public reprobation of the offence.

In addition, the court cautioned [at p. 195};

Section 653 does not spell out any procedure for resolving a
dispute as to quantum; its process is, ex facie, summary but I do
not think thatit precludes an inquiry by the trial Judge to establish
the amount of compensation, so long as this can be done expedi-
tiously and without turning the sentencing proceedings into the
equivalent of a civil trial or into areference in a civil proceeding.
What is important is to contain 5. 653 within its valid character as
part of the sentencing process and thus aveid the allegation of
intrusion into provincial legislative authority in relation to prop-
erty and civil rights in the Province.
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NEW POLICE POWERS:
THE JUDICIAL ROLE

Recent decisions of the Ontario and Manitoba Courts of
Appeal vividly demonstrate radically different approaches to
the protection of the right to be free from unreasonable search
and seizure guaranteed by s. 8 of the Canadian Charter of
Rights and Freedoms.

In R. v. Simpsorn (1993), 79 C.C.C. (3d) 482 (Ont. C.A.)
[*(93050042 - 44 pp.], Doherty J.A., on behalf of the court,
stitched together a series of dissents to purport to justify an
exiension of police powers through a new “stop and frisk” rule
created pursuant 10 a so-called “common law ancillary police
powers doctrine”. In contrast, in R. v. Lamy (unreported, April
8,1993, Man. C.A.) [*093112011 - 19 pp.], Scott C.J.M., on
behalf of the Manitoba Court of Appeal, reiterated the central-
ity of the warrant requirement in non-exigent circumstances,
even in the face of the warrantless automobile search provi-
sions of s. 10 of the Narcotic Control Act (N.C.A.), thus
extending the logic of R. v. Klimchuk (1991}, 67 C.C.C. (3d)
385 (B.C.C.A) [*091250041 - 66 pp.]. These cases unearth
underlying questions as to the role the “thin red line” should
play with respect to the extension of police powers in a
democratic society.

Down a Very Slippery Slope

Dickson C.J.C., in dissent, in R. v. Dedman (1985), 20 D.L.R.
(4th) 321, 20 C.C.C. (3d) 97 (S.C.C.) [*188316329 - 25 pp.],
lamented the loss of individual liberty, privacy and personat
freedom that the majority’s Charter s. 1 acceptance of the
R.LD.E. program represented in that case. In His Lordship's
words {atp. 331}

Withrespect, the majority of the court departs firm ground for
a slippery slope when they authorize an otherwise unlawful
interference with individual liberty by the police, solely on the
basis that it is reasonably necessary to carry out general police
duties.

Perhaps it is fair 10 say that, in light of the goal of preventing
drunk driving and the consequences of drunk driving, broad

public suppori continues for this abridgment of rights. But the
warning of the most distinguished Chief Justice in Canadian
history should not be ignored.

R. v. Simpson contains far-reaching implications. Simpson
was observed by a police officer leaving aresidence which the
officer believed to be a crack house based on a report that the
officer had read describing an unconfirmed tip. Although the
officer knew nothing of Simpson, he stopped the automobile
in which Simpson was a passenger for investigative purposes
and {at p. 487], “to see what stories they were going to give
[him] as to who was coming from where, looking for them to
trip themselves up to give {him] more grounds for an arrest™.
Simpson was questioned and admitted having “been in trouble
for theft and a knife”. The officer “noticed a bulge” in
Simpson’s pocket, frisked him and felt a “hard lump”. Ques-
tioning, a struggle and an arrest ensued. The trial judge found
no violation of s. 8 of the Charier on the basis that the police
officer was “entitled to embark on the investigative course”, to

- $top the vehicle and to do what was done.

Doherty J.A. held that Simpson was clearly detained and that
s. 9 of the Charter was engaged. In His Lordship’s view,
although an assessment of the lawfulness of the detention was
not dispositive (an unlawful detention is not necessarily arbi-
trary —— R. v. Duguay (1985), 18 D.L.R. (4th) 32, 1§ C.C.C.
(3d) 289 (Ont. C.A.) [*188312421- 20 pp.], affd 56 D.L.R.
(4th) 46,46 C.C.C. (3d) 1 (5.C.C.) [*089027040 - 57 pp.I}, if
the detention was unlawful, such a finding would play a
central role in determining whether the detention was also
arbitrary, As the lawfulness of the detention depended on the
police officer’s authority to stop the vehicle, His Lordship
undertook a detailed analysis of the statutory and common-
law authority underpinning the general police duty to prevent
and investigate crime.

In His Lordship’s view, the Supreme Court of Canada’s
decision in the “check stop” cases (R. v. Ladouceur (1990), 56
C.C.C.(3d)22[*090156006 - 46 pp.]; R. v. Hufsky (1986), 40

In This Issue:

------------------------------------------------------------------------------------------------

................................................................................................

Publications Agreement Number 189480



6 C. of R, Newsl., No. 2

ISSN 0838-4843 August 1993

CHARTER OF RIGHTS

NEWSLETTER

Editor: David I. Martin, LL.B., of the British Columbia and Ontario Bars

WARRANTLESS ENTRY

The scope of the police power to enterupon private property and,
in the absence of statutory and common law authority, to
effectively trespass upon such property, continues to be ad-
dressed in a variety of contexts.

Warrantless Arrest

In Eccles v. Bourque, [1975] 2 S.C.R. 739, the Supreme Court
concluded that, at common law, police are entitled to enter a
personal residence for the purpose of execuling an arrest wartant
subject to the existence of probable cause that the person sought
is within the premises and that proper announcement is made
priortoentry, InR. v, Landry{(1986),26 D.L.R. (4th) 368, [1986]
18.CR. 145 [*086072006 - 33 pp.], the court decided that the
power to enter private premises extended to warrantless arrest
for an indictable offence.

InR.v. Macooh{unreported,June30,1993,5.C.C.) [*(093189142
- 33 pp.], the Supreme Court decided that this power extended to
warrantless arrest for provincial offences, when police were in
hot pursuit or in circumstances where there was a “real continu-
ity between the commission of the offence and the pursuit
underiaken by the police”. The extension of police powers
entailed by this decision was described by the court as strictly

conditional upon the underiying offence in question, whether .

federal or provincial, explicitly carrying with it a power to arrest
without warrant. In addition, the court also emphasized that its
decision did not address the general question of whether or not the
police were entitled (o enter private premises to effect a warrantless
arrest for a provincial offence in the absence of hot pursuit.

Trespass Issues

Police investigative powers involving entry upon privale prop-
erty also continue to engage the courls, notwithstanding R. v.
Kokesch (1991}, 61 C.C.C. (3d) 207, [1990] 3 S.CR. 3
090331006 - 49 pp.}. For example, in R. v. Johnson (unre-
ported, January 20, 1993, B.C.S.C) {*093042114 - 6 pp.],
Cowan J. ruled that the police were entitled to enter private
property in order to investigate the identity of a person suspected
to have operated a motor vehicle while impaired. A citizen
observedamotor vehicle driving erratically. The citizen notified
the police aboul these observations and provided the licence
plate number of the vehicle. The police determined the address

of the registered owner of the vehicle. When the police attended
the rural address in a wooded area they were unable to observe
either the automabile or the residence. Although acting upon the
basis of mere suspicion the officers entered the property. Only as
they drew near the residence were they able 10 observe the
autorsobile in question and its occupants, A demand forabreath
sample was refused. The accused was convicted of refusal 1o
take a breath test at trial and appealed on the grounds that the
officers’ trespass constituted a violation of s. 8 of the Charter.
In dismissing the appeal Cowan . justified the police entry upon
the basis of provisions of the British Columbia Motor Vehicle
Act which authorize a police officer 1o demand that the owner of
a motor vehicle provide information as to the identity of the
operator during a relevant period and held [at p. 5]:
In my view it is implicit from that section that a peace officer has
the right to attend at a person’s residence to make the necessary
inquiry of the owner of the vehicle. In this case that attendance
necessitated entry onto the appellant’s property to reach the resi-
dence concerned.
Ithappened when that occurred that the appellant was found o have
the care and control of the vehicle in question while impaired.
This is not a case where the officers could obtain a search warrant
since as Dickson ). (as he then was) stated Fccles v. Bourque
(1975), 19 C.C.C. (2d) 129 (S.C.C.) [at p. 132]:
“The Criminal Code empowers a Justice, on proper grounds -
being shown, to issue a warrant authorizing a search for things
but there is no power (o jssue a warrant to search for persons.”

Yet the opposite of Lhis view was precisely the point so emphati-
cally emphasized by Dickson C.J.C. in Kokesch, when he said
that [atp, 218] “Thiscourtconsistently has held that the common
law rights of the property holder to be free of police intrusion can
be restricted only by powers granted in clear statutory language™.
As the British Columbia Motor Vehicle Act did not clearly grant
a power of entry, Cowan J. was forced to find that it was
“implicit” that the officer had a right to attend the citizen's
residence and that the absence of provisions authorizing a
warrant to search for persons reinforced this conclusion.

It is in this regard that the Canadian courts repeatedly fall into
error. The absence of a common law or statutory basis for a
police investigative step does not mean that the court should
“imply” apower where itdoes notexist. For whatever reason, the
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CONTEMPT OF COURT:
INJUNCTIONS AGAINST THE
PUBLIC AT LARGE

After yet another summer of unrest in Canada, whether arising
in the context of native land claims, abortion opposition, contro-
versy surrcunding land and natural resource utilization, or
whatever the issue of the day may be, the question that emerges
in sharp relief is whether it is appropriate, effective and in the
long-term interests of the administration of justice that public
order be maintained, by the judiciary, through the grant of an
injunction. In this terrain, Charter questions abound. Inaddition,
a procedural quagmire results from the trial of the public in
respect of criminal contempi allegations.

The overarching question is, given the division of functions
between the exccutive and judiciary in democratic society,
should the judiciary seek to compress the restraint of public
wrongs, at the invitation of a private party, into procedures
designed to address private civil disputes?

The Availability of Injunctive Relief

The British Columbia Court of Appeal was confronted with this
difficult question in 1991 in the context of mass public demon-
strations by anti-abortionists. In upholding criminal contempt
convictions in Everywoman’s Health Centre v. Bridges Society
(1988) (1990), 78 D.LR. (4th) 529, 62 C.C.C. (3d) 455
(C.A)[*091057060 - 38 pp.], leave to appeal to S.C.C. refused
136N.R.404n, 7TW.A.C. 23n, McEachern C.J.B.C. and Southin
1A registered acaveat to their judgment in the following terms
[at pp. 541-21:
Today, the citizenry take tothe streets over many social issues.
Once upon a time, the citizenry rarely took to the streets save in
labour disputes.

I think it is not unfair or unkind to say that by the 1950’s, the
courts of British Columbia were thought by some to be anti-labour
because of the number of injunctions granted in labour disputes.
Ultimately, to the relief of most, if not all, judges, the jurisdiction
to deal with what is commonly called picketing was, in large
measure, placedin the hands of what isnow the Industrial Relations
Council.

There is today the grave question of whether public order
should be maintained by the granting of an injunction, which often
leads thereafter to an application to commit for contempt or should
be maintained by the Altorney-General insisting that the potlice
who are under his control do their duty by enforcing the relevant
provisions of the Criminal Code.

{tis obvious to me that the terms of this order were taken from
precedents developed during the course of labour disputes. There
is much to be said for the proposition that such precedents should
be put permanently away and the court should give, in these cases
where the citizens take to the streets and an injunction is sought, a
fresh consideration to the extent to which the court should go. That
consideration should, in every case, depend on the precise nature
of the dispute, the precise conduct in issue and so on.

{Emphasis added].
Untilthe injunction cases of recent times, it was perhaps consid-
ered trite that interim injunctive reliefin aprivate law civil action

* would only bind the parties to the action. This principle has been

expressed repeatedly, for example, in Re Wykeham Terracy,
{1971} 1 Ch. 204 at p. 210: “Justice is done, according to our
system, between man and man in proceedings to which they are
both parties. Proceedings are not brought and orders are not
made in vacuo or in rem.” In Marenge v. Daily Sketch and
Sunday Graphic, Limited, [1948] 1 All ER. 406, the House of
Lordsre-emphasized “it was notcompetent tothecourt: ‘tohold
aman bound by an injunction, who is not a party inthe cause for
the purpose of the cause’”.

Despite these statements, the two mechanisms by which the
current rash of injunctions have come to be applied against the
public at large involve extending the terms of an injunctien order
to “anyone having knowledge of the order” and/or by narning
“John Doe and Jane Doe” pursuant to the otherwise recognized
practice of proceeding against a known but unidentified defend-
ant, However, this has only been permitted by the courts insome
provinces, while courts in other provinces have continued to
doubt the propriety of these techniques.
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MANDATORY BAIL REVIEWS
AND THE REVIEW OF
ILLEGAL DETENTION

In two recent decisions by courts in British Columbia, new
judicial light and, perhaps some judicial shadow, has been cast
upon s. 525 of the Criminal Code which requires the review of
the detention of a person after 90 days and, the appropriate
remedy that is to follow a finding that the detention of an
individual is illegal. The decisions also further the relatively
sparse jurisprudence deating with s. 10{c) of the Charter, which
provides that:
Everyone has the right on arrest or detention to have the validity of
the detention determined by way of habeas corpus and to be
refeased if the detention is not lawful.
Though there is relatively little s. 10(c) jurisprudence, the writ of
habeas corpus is long established as an important means of
defending liberty against unlawful intrusion or interference.
Indeed, so important is the writ that it is not uncommon to find
grandiloguent descriptions of it, such as the following quote
from Peopie ex rel. Tweed v, Liscomb, 60 N.Y. 559;
The history of the writ is lost in antiquity. . . Itis intended and well
adapted to effect the great object secured in England by magna
charta, and made part of our constitution that no person shall be
deprived of his liberty "without due process of law”. Wheneverthe
virtue of and applicability of the writ has been attacked or im-
pugned, it has been defended, and its vigor and efficiency reas-
serted, as the great bulwark of liberty.
1t is notable that the importance of the writ has been similarly
described in recent Canadian jurisprudence. In R. v. Gamble
(1988), 45 C.C.C. (3d) 204, [ 1988] 2 S.C.R. 595 [*(088355018
- 73 pp.], Wilson J. held that {at pp. 237-8]:
[a] purposive approach should. . . be applied to the administration
of Charter remedies . . .and, in particular, should be adopted when
habeas corpus is the requested remedy since that remedy has
traditionally been used and is admirably suited to the protection of
the citizen’s fundamental right to liberty and the right not to be
deprived of it except in accordance with the principles of funda-
mental justice.
Through a purposive approach and through adopting a “qualita-
tive perspective” in the consideration of the deprivation of

liberty, habeas corpus evolves into a remedy that is neither [at
p. 240] “static, narrow, [nor] formalistic™.

This “purposive approach”™ was adopted and affirmed in R. v.
ldziak (1992),97 D.L.R. (4th) 577,77 C.C.C. (3d) 65 (8.C.C.)
{*092331007 - 52 pp.]. The appellant was subject toa warrant of
committal which was issued by an extradition court. The re-
spondent argued that habeas corpus could not be invoked as a
basis upon which to challenge the continued detention. Citing
the judgment of Wilson J. in Gamble, Cory J. held that [at p. 77}
“[the] position taken by the respondent {was] unduly restrictive.
The rules dealing with the historic writ of habeas corpus should
always be given a generous and flexible interpretation.” An
individual may, therefore, “properly invoke habeas corpus as a
means of challenging increased or secondary detention even
though success would not result in the release of the prisener
from a lawful primary detention.” For these reasons, the remedy
is available to challenge outstanding warrants of detention.

* Inthedecisionof Burton v. Ronald Painterin his Capacityas the

Director of Surrey Fre-Trial Services Centre and the Attorney
General of British Columbia (unreported, August 26, 1993,
Vancouver Registry No. CA016528, B.C.C.A )}, the court con-
sidered facts wherein the appellant had been committed for trial,
however, his trial had not yet commenced and he had been in
custody formore than 90 days. The appellant applied foranorder
in the nature of habeas corpus.

Section 525 of the Criminal Code reguires, in summary, that
where an accused is being detained in custody pending hisor her
tria, then the person having custody of the accused shall, within
90 days (in the case of an indictable offence), from when the
accused was taken before a justice or ordered to be detained,
apply toajudge “to fix a date for a hearing to determine whether
or not the accused should be released from custody.” On the
hearing the judge is to consider whether or not the accused is to
be released from custody and, in so doing, the judge may
consider whether either of the parties has been responsible for
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THE LEGAL METHODS OF
MORAL ADJUDICATION

“Were the task before me that of taking the puise of the nation, oo

should quail . . .” McLachlin J., in Rodriguez v. British

Columbia (Attorney General), at p. 19.
In both Rodriguez v. British Columbia (Attorney General)
(unreported, September 30, 1993, 8.C.C.)[*(93287061 - 159
pp.Jand R. v. Tremblay, [1993)2S.CR. 932 [*(93255092 - 61
pp-, the Supreme Court of Canada has been required yet again
to consider both the constitutionality and interpretation of laws
governing the “contentious” and “morally laden”. InRodriguez,
the court’s constitutional scrutiny was brought to bear upon
assisted suicide, as prohibited by s, 241 of the Criminal Code and
in Tremblay, the court considered the interpretation of s. 193(1)
(now s. 210(1)) of the Criminal Code which prohibits keeping a
bawdy house for the purpose of practicing indecent acts.
The facts in each case are straightforward. The appeliant,
Rodriguez, is terminally ill and suffers from a disease which, in
its progression, causes the loss of the ability to move the body
without assistance and, ultimately, aloss of the ability to breathe
without a respirator or to eat without a gastrotomy, Because of
her condition, the appellant faces the dilemma of wanting tolive
as long as she is able to enjoy life, but when she is no longer able
to enjoy life, she will then be physically incapable of taking her
own life without assistance.
In Tremblay, the appellants operated a business whereby for a
$40 fee, a client would retire to a private room with adancer and
the majority of clients would then masturbate as the dancer
undressed and performed an erotic dance.
The decisions in these cases are interesting, not somuch because
of the particular issues dealt with, or the specific conclusions
arrived at, but because of the methods of legal reasoning used in
dealing with the issues and in arriving at the conclusions. Issues
may be characterized along a spectrum, starting with those that
are strictly legal and shifting to those that are moral in nature.
What is interesting about the adjudication of morality is that a
method of reasoning which has developed primarily within the
context of the consideration of legal issues needs to then be
applied to a new kind of case.

In Rodriguez, McLachiin I, (dissenting), begins her reasons by
rejecting the failure of parliament to deal with the issue and the
fact that assisted suicide is not widely accepted elsewhere, as
being determinative of the issue [at p. 3]:

Since the advent of the Charter, this court has been called upon to

decide many issues which formerly lay fallow. If alaw offends the

Charter, this court has no choice but to so declare.
By way of contrast, Sopinka J. (writing for the majority), states
that the conclusion reached by the minority that s. 241 is
unconstitutional, raises “serious concerns”. The stated concerns
are, in part, that the finding of unconstitutionality [at p. 2]:
“recognizes a constitutional right to legally assisted suicide
beyond that of any country in the western world, beyond any
serious proposal forreformin the western world and beyond the
claimmade inthis very case” and, that it {at p. 2] “fails to provide
the safeguards which are required either under the Dutch guide-
lines or the recent proposals for reformin the States of Washing-
ton and California which were defeated by voters in those States
principally because comparable and even more stringent safe-

-guards were considered inadequate.”

Furthermore [at pp. 12 - 13

Onthe one hand, the court must be conscious of its proper role
in the constitutional make-up of our form of demaocratic govern-
ment and not seek 1o make fundamental changes to long-standing
policy on the basis of general constitutional principles and its own
view of the wisdom of the legislation. On the other hand, the court
has not only the power but the duty to deal with this question if it
appears that the Charter has been violated . . .The principles of
fundamental leave a great deal of scope for personal judgmentand
the court must be careful that they do not become principles which
are of fundamental justice in the eye of the beholder anly.

[Emphasis added.}

Sopinka J. further articulates the source from which the princi-
ples of fundamental justice derive and the method by which one
may come to have knowledge of such principles. It is not
sufficient, he wrote, that something be a “mere common law
rule” in order that it constitute such a principle. Nor can the
principles be founded upon something [at p. 14], “sobroad asto
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THE COMMON LAW DUTY OF
CONFIDENTIALITY AND s. 8
OF THE CHARTER

Privacy issues continued to occupy the Supreme Court of
Canada in the fall of 1993. The court’s trilogy of decisions: R. v.
Grant (1993), 20 W.C.B. (2d) 590 {*093287057 - 57 pp.], R. v.
Wiley (1993), 20 W.C.B. (2d) 592 [*093287056- 27 pp.], R. v.
Plant (1993), 20 W.C.B. (2d) 591 [*093287058 - 37 pp.] senta
series of conflicting Charter s. 8 signals. Privacy interests were
given enhanced protection by the extension of the warrant
requirement to moving conveyances. What might constitute
exigent circurnstances for permitting a warrantless search was
defined. On the other hand, from the law enforcement perspec-
tive, some commentators have suggested that, in the trifogy, the
court appeared prepared to find the presence of reasonable and
probable grounds for granting a warrant to search on the basis of
very little information. In Plant, the majority of the court
appeared relatively unconcerned aboui warrantless police ac-
cess to computerized public utility information. Yet despite
these developments, the court examined police investigative
illegality under s. 24(2} of the Charter that was merely tempo-
rally linked to, but not directly involved in, the acquisition of
evidence. The true implications of the trilogy cannot be under-
stood, however, without being placed in the context of the
court's most recent and, perhaps most important public law
decision in 1993, R. v. Dersch (unreported, October 21, 1993,
S.C.CH*093308005 - 31 pp.1. Dersch represents the Supreme
Court’s most comprehensive effort to address issues associated
with informational privacy and the developing rule of exclusion
of undiscoverable real evidence.

The Impact of Confidentiality Duties

A motor vehicle operated Hy the appellant Dersch was involved
in a head-on collision resulting in death. Attending police
officers observed that the appellant was lapsing in and out of
consciousness and also detected the odour of alcohol. In the
hospital emergency room, an attending physician attempted to
take blood from the appelilant. The appellant objected emphati-

cally to the taking of a blood sample under any circumstances.
Notwithstanding this refusal, an assisting physician took ablood
sample purely for medical purposes while the appellant was
unconscious. This sample was tested for blood alcohol content
relevant to the diagnosis of the appellant’s condition.

Later, in response to a written request by police, the doctor
prepared a medical report, without the consent of the appellant,
which included the results of the blood test. Police subsequently
obtained a search warrant to seize the blood sample for further
analysis, The appellant was charged with criminal negligence
causing death and care and control of a motor vehicle while
impaired causing death.

The trial judge admitted the biood sample and test results on the
basis that ss. 7 and 8 of the Charter were inapplicable and
because, in his view, there was no legal privilege in the test
results. A majority of the British Columbia Court of Appeal
found that neither the doctor nor the hospital were acting as

* agents of the State within the meaning of s. 32 of the Charter and

that ss. 7 and 8 of the Charter had not been violated by the police
action. Hutcheon J.A. dissented on the basis that the means by
which the police obtained the medical report violated s. 8 of the
Charter. In his view, however, the evidence would have been
otherwise discoverable and was, therefore, admissible under s.
24(2) of the Charter.

The Supreme Court of Canada unanimously reversed the deci-
sion. In the words of Major J. [at p. 9]

However, while the conduct of Dr. Gilbert and Dr. Leckie in
the circumstances of this case was not in violation of the appel-
lant’s Charter rights, it is clear that some of their conduct was
wrong. The first blood sample taken despite the appellant's
unequivocal instruction to the conlrary was improper and is most
material in the disposition of this appeal. The provision to the
police by Dr, Gilbert of specific medical information about the
appellant without his consent violated Dr, Gilbert's common law
duty of confidentiality totheappellant: Mclnerney v. MacDonald,
[199212 5.C.R. 13§ at pp. 149-50.
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