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IN THE MATTER OF
TRANS MOUNTAIN EXPANSION PROJECT

Name of persons bringing motion

Decision or order requested

NOTICE OF MOTION

LYNNE M. QUARMBY, ERIC DOHERTY, RUTH

WALMSLEY, JOHN VISSERS, SHIRLEY SAMPLES,

FORESTETHICS ADVOCACY ASSOCIATION,

TZEPORAH BERMAN, JOHN CLARKE and

BRADLEY SHENDE (the "Applicants")

A Declaration that s.55.2 of the Netional Energy

Board Act, R.S.C. 1985, c. N-7, as amended

("Ihe NEB Act"),is unconstitutional as it

violates the Applicants' freedom of expression

as guaranteed by section 2 (b) of the Charter of

Rights and Freedoms (the "Charter"), that this

violation cannot bejustified under section I of

the Charter, and thus that the law is of no force

and effect;

Alternatively, a declaration that the National

Energy Board (the "NEB" or "Board") has

interpreted its authority under s.55.2 of the NEB

Act in an unconstitutional manner that violates

the Applicants' freedom of expression;
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Alternatively, pursuant to section 2l(l) of the

NEB Act, a review of the Board's Participation

Order dated April2,2014 and a declaration that

the Board's decisions limiting freedom of

expression are unreasonable and contrary to the

principles of procedural faimess;

An Order that the Application process be

reopened to interested participants; that a new

application process be developed that does not

deter meaningful participation; that the Board

allow all persons interested in and affected by

the proposed pipeline to participate fully in the

hearing; that the Board consider the

environmental and socio-economic effects

associated with upstream activities, the

development of the oil sands, and the

downstream use of the oil transported by the

pipeline; and that the Board conduct a

meaningful hearing into whether the proposed

project is in the public interest.

Leggett and Dyna Tuytel

J

J

May 6.2014
Date submitted
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2.

PART I - STATEMENT OF FACTS

I. OVERVIEW

The large-scale energy projects that the National Energy Board is tasked with determining

whether or not to recommend to Cabinet, have immeasurable political, social and

environmental ramifications for all Canadians. It is for that reason that historically

regulators have held public hearings and actively encouraged public input and sought out

the opinions of experts when such projects are proposed. As such, prior to the 2012

amendments to the NðB Act, an:t interested individual, group or organization was

permitted to make submissions to the NEB about a proposed project.

In2012, Parliament amended the NEB Act to give the NEB the authority to dramatically

limit who may make submissions about a proposed project. As amended, section 55.2 of

the NEB Act now mandates that the NEB be satisfied that the person who seeks to make

submissions is "directly affected" by a project. This Board now does not have to hear

from anyone who is not "directly affected" unless, in the Board's opinion, their expertise or

information is relevant. The Applicants submit that there can be no doubt that these

amendments unduly limit their constitutional right to express themselves freely. The

content ofthe speech that section 55.2 suppresses, namely political expression about the

social consequences ofa proposed pipeline project, is the kind ofspeech that has

historically has been robustly protected by democratic nations.

Even if section 55.2 of the N¿B Act could be interpreted in a manner that is not

constitutionally infirm, this Board has to date not adopted such an interpretation but to the

contrary has exercised its statutory authority in an unconstitutional and unreasonable

manner. In sharp contrast to NEB hearings held prior to the enactment of section 55.2 of

the NEB Act where everyone could participate, this Board created an elaborate o'screening"

process for persons who wanted to express themselves in this public forum. Application

forms were difficult to access and complete, and the application window was unreasonably

short. This Board also adopted an extremely limited interpretation of "directly affected"

by refusing to adopt a public law standard that would take into account "community

interests." This Board has also refused to hear from any person who seeks to make a

submission about the societal and economic impact that the proposed pipeline would have
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on Canadians based on a consideration ofissues related to the increased production and use

of fossil fuels and resulting adverse environmental impacts. In the result, this Board has

deterred participation in this important public hearing and has suppressed expression about

whether the proposed project is in the interest of Canadians.

How can this Board determine whether the development of this pipeline is in the public

interest, as opposed to being completely adverse to the social and economic well-being of

Canadians both at present and in the future, without hearing submissions on these issues?

The Applicants submit that this is a draconian, undemocratic limitation of their

constitutionally guaranteed freedom ofexpression. There is no justification for this

violation of the Applicants' Charter section 2(b) rights. Every day across this country,

courts and tribunals attempt to deal with the matters before them in an efficient manner

while respecting participants' civil rights. This Board could have found less intrusive

ways of streamlining these proceedings other than imposing a complete prohibition on

submissions on key environmental issues related to the development of the proposed

pipeline.

On April 2,2014, this Board told 1250 Canadian individuals or associations that their

freedom ofexpression in this public consultation process regarding a major federal

infrastructure proposal would be limited to writing a letter. 452 of those individuals or

organizations had sought standing as intervenors. Incredibly, this Board also told 468

Canadians or associations that they had absolutely no right to express themselves in this

process, and in effect that any letter they wrote would be disregarded. 400 Canadians or

associations were told that they had the right to participate in the hearing, but were then

told that this participation would be effectively limited to making requests for documents

from the project proponent and the submission of written questions. At this time, while

the Board has indicated that intervenors may make oral summary arguments after the

Board releases draft conditions, to date no details have been released about the procedures

and time limitations that will frame that portion of the process. In sharp contrast to

previous NEB hearings, there will be no testimonial component to these proceedings and

thus no opportunity to cross-examine industry professionals and experts with relevant

evidence to give about the proposed project. The Applicants submit that the decisions

made by this Board limiting their ability to participate in this important hearing clearly

violate their riglit to freedom ofexpression as guaranteed by section 2 (b) ofthe Charter.
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II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

A. The Trans Mountain Expansion Project (the o'Project")

6. Trans Mountain Pipeline ULC, as a general partner of Trans Mountain Pipeline L.P.

(collectively "Trans Mountain"), is the Project proponenl. Trans Mountain L.P. is the

owner of the existing Trans Mountain pipeline system (the "Pipeline System"). Kinder

Morgan Canada Inc. operates the Pipeline System. Trans Mountain is a wholly owned

subsidiary of the Kinder Morgan Energy Partners L.P.

Trans Mountain Expansion Project: An Application Pursuant to Section 52 of the

National Energy Board Act, Volume l-Summary, December 16,2013 (Panel
Document No. A3S0Q7) fProject Application Volume l) at l-1, l-2

7. The existing Pipeline System runs from Edmonton, Alberta to Burnaby, British Columbia,

and transports various crude petroleum and refined products to multiple locations in BC,

including deliveries of crude petroleum to Sumas for delivery to Washington State and to

the Westridge Marine Terminal in Burnaby for offshore export. It includes four terminals,

including a 6-tank terminal at Sumas and a 13-tank terminal at Burnaby.

Project Application Volume I at l-l,l-2

8. Trans Mountain has applied to the NEB pursuant to s, 52 of the NEB Act for a Certificate of

Public Convenience and Necessity and related approvals for the Project. Trans Mountain

has stated that the Project was developed in response to requests to increase pipeline

capacify in support of growing oil production. The purpose of the Project is to increase the

Pipeline System's capacity to transport crude oil from Alberta for export to the U.S. west

coast and in Asia. The Project would increase capacity from the Pipeline System's

300,000 barrels per day to 890,000 barrels per day.

Project Application Volume I at 1-2, l-4

The Project would "twin" the Pipeline System in Alberta and BC to create two lines: Line

1, consisting of existing pipeline segments, with a capacity of 350,000 barrels per day, and

transporting refined products and light crude oils, but also capable of transporting heavy

crude oils; and Line 2, consisting of three new pipeline segments and two reactivated

existing ones, with a capacity of 540,000 barrels per day, and normally transporting heavy

crude oils, but also capable of transporting light crude oils. Trans Mountain has to date
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still not actually defined the route that the proposed pipeline would take, whose backyards

and communities it proposes to traverse.

Project Application Volume I at" l-4

The Project would also include constructing two buried delivery lines from the Burnaby

Terminal to the ÌVestridge Terminal, increasing the number of tanks at the Sumas and

Burnaby Terminals, and expanding the Westridge Marine Terminal with a new dock

complex which will replace the existing berth with three Aframax-sized tanker berths.

ProjectApplication Volume 1 at l-3

I 1. Currently, the number of oil tanker vessels loaded at the Westridge Marine Terminal is

approximately f,rve per month. The Project will allow for up to 34 Aframax class tankers

to be loaded per month at Westridge.

Project Application Volume 1 at l-12

B. The Environmental Effects of the Proposed Project

Extraction of bitumen in Alberta's oil sands currently produces approximately L8 million

barrels of oil per day, and could exceed 5 million barrels per day by 2030. Industry and

federal and provincial ministers have stated that new infrastructure is necessary to move

this projected higher volume of oil produced in Alberta to foreign purchasers.

Affidavit of Mark Jaccard, affrrmed Ãprr!25,2014lJaccard Affidavitl at

para.l6, Applicants' Authorities Tab I
Project Application Volume 1 ai 1-4

Greenhouse gas emissions from human activity, and particularly carbon dioxide emissions

from burning fossil fuels, are causing climate change. At the current rate of watming, the

average global temperature could rise anywhere from 3 to 5 degrees Celsius during this

century. Such a rise in global average temperature is expected to have numerous and

significant adverse impacts. The international scientific community has repeatedly warned

of the dire irreversible environmental consequences that will plague this planet if
immediate steps are not taken to arrest climate change. Even a more conseryative

warming of 2 to 3 degrees, will likely mean the loss of significanf (20-40%) agricultural

yields in the United States, Africa and China. Similarly, climate change of 3 degrees will

also lead to severe water shortages in many regions of the world, including the Canadian
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prairies. It is beyond dispute that climate change is resulting in rising sea levels, species

extinction and extreme weather.

Jaccard Affidavit at paras. 4-5, Applicants' Authorities Tab I

Affidavit of Danny Harvey, affrrmed April 25, 2014 fHarvey Affidavit] at paras

8, l3-18, Applicants'Authorities Tab 2

14 As a result of the consensus of the global scientific community on these issues, in 2010

Canada joined the rest of the nations of the world and accepted a target of limiting climate

change to no more ihan a 2 degree Celsius increase this century in the global average

temperature.

Harvey Affidavit at para. 20, Applicants' Authorities Tab 2

15 The 2 degree limit essentially establishes a global "carbon budget" with respect to what

resources can be used going forward. In effect, only currently known conventional fossil

fuel reverses can be exploited if the 2 degree limit is to be maintained. This precludes the

further development of unconventional sources of oil, such as the oil sands in Northern

Alberta. There is quite simply no available "emission space" for the exploitation of the

bitumen extracted from the oil sands of Alberta given that production of oil from the oil

sands has significantly higher per-barrel greenhouse gas emissions than conventional oil

production. This is particularly so given that the Canadian government has also

committed, using 2005 as the baseline, fo a 77 per cent reduction in greenhouse gas

emissions by 2020, and a 65 per cent reduction by 2050.

Affidavit of Marc Lee, affirmed April 28,2014 [Lee Affidavit] atpara.9,
Applicants' Authorities Tab 3

Harvey Affidavit atpara.20, Applicants' Authorities Tab 2

Jaccard Affidavit at paras. 13,19 25-28, Applicants' Authorities Tab I

16. The expansion of oil sands development is simply incompatible with the 2 degree Celsius

limit and carbon budget, and to the federal government's commitment to reduce

greenhouse gas emissions. The expansion of pipeline infrastructure that would enable oil

sands expansion is therefore also inconsistent with the federal government's commitments.

The Trans Mountain Project is intended to provide capacity to transport the products of

growing oil sands extraction; oil sands expansion cannot continue without the expansion of

the infrastructure to transport these products. Once costly infrastructure is in place, the

relatively low operating costs ofthat infrastructure and the high cost ofabandoning it in
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favour ofother options "locks in" its use. This "lock-in" effect ofinfrastructure such as

the Project would make a move away from dependence on and further development of the

oil sands more difficult.

Jaccard Affidavit at paras. 29-32, Applicants' Authorities Tab I

17. Despite the overwhelming consensus of the global scientific community that climate

change is a real and immediate threat to the environment, in recent years the Canadian

government has taken drastic steps to limit discussion and debate about these issues.

Countless scientists have been defunded, including those researching the natural

environment. Libraries and environmental research centers have been shuttered. There

have been draconian funding cuts to environmental research and other scientific research

and a prioritization of industry-driven research, Environmental charities have been

targeted by Revenue Canada audits. Advocacy groups such as Greenpeace have been

classified as "extremist threats". Some scientists employed by the federal government have

also complained about constraints placed on their ability to speak to the media about their

research. After the National Roundtable on the Environment and the Economy

recommended putting a price on pollution it was shut down.

Affidavit of Tzeporah Berman, affirmed May 5, 2014 atparas.T-27, Applicants'
Authorities Tab 4A

Iaccard Affidavit at paras. 22-23, Applicants' Authorities Tab I

C. The National Energy Board

18. Pursuant to ss. 2(1), 13 and 15(b) of the Cønadiqn Environmental Assessment Acl20l2

(the " CEAA 20I 2"), the Trans Mountain Proj ect is a designated proj ect subject to an

environmental assessment. The NEB is the responsible authority for the environmental

assessment of the Trans Mountain Project, pursuant to s. l5(b) of CEAA 2012.

Cqnqdian Environmental Assessment Act, 2012, 5.C.2012, c.19, s.52,

Applicants' Authorities Tab 5

19. One of the purposes of the CEAA 2012, as stated in s. a(1) (e), is to ensure that

opporfunities for meaningful public participation are provided during an environmental

assessment. Section 5(l) of CEAA 201 2 sets out the environmental effects that are to be

taken into account in relation to a designated project, including changes to the environment

in another province or outside Canada. Section 5(2) sets out additional effects that must be
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taken into account for projects that require the exercise ofpowers under other legislation,

including the NEB Act,which effects include changes to the environment that are directly

linked or necessarily incidental to the exercise of those powers to permit a project.

20 Pursuant to s. 52(1) of the 1/ËB Act,the NEB's recommendation as to whether or not the

Minister should issue the certificate of public convenience and necessity (the "Certificate")

for the Project is required to take into account whether the pipeline is and will be required

by the public convenience and necessity. In making its recommendation to the Minister,

s. 52(2) of the NãB Act requires the NEB to have regard to all considerations that appear to

it to be directly related to the pipeline and to be relevant. It may also have regard to any

public interest that in the Board's opinion may be affected by the Certificate being issued

or not issued.

Nationql Energy Board Act, R.S.C. 1985, c. N-7, Applicants' Authorities at Tab
6

21 Prior to amendments to the NEB Act madeby the Jobs, Growth and Long-Term Prosperity

Act,5.C.2012, c. 19, s. 53 of ihe NEB Act provided that, on an application for a certificate,

the NEB was to consider the objections of any person it decided was an "interested

person". In 2010, a Joint Review Panel ("JRP") of the NEB and Canadian Environmental

Assessment Agency was asked to consider whether the Northern Gateway project, a

pipeline project of similar scope to the Trans Mountain Project, was in the public interest.

Over a period of I 8 months, the JRP conducted a variety of public hearings in communities

across Alberta and British Columbia. These hearings were well-attended by members of

the public. Interested Canadians were given the option of being fulI intervenors,

submitting a letter of comment, or sharing their "knowledge views or concerns" in a brief

oral comment. Intervenors were permitted to lead oral evidence and to cross-examine

industry witnesses and other intervenors. No interested Canadian who applied to express

their views on the project was denied that opportunity. Prior to recommending the

Northern Gateway project to cabinet, the JRP heard from 221 intewenors, 1239 oral

commenters, and over 9000 concerned Canadians who submitted letters of comment.

Affidavit of Nikki Skuce, affirmed April 28, 2014 fSkuce Aff,rdavit], Applicants'
Authorities Tab 7 A

22. The Energy Policy Institute of Canada ("EPIC"), an industry lobby group whose members

include the major oil companies and industry associations, lobbied the federal goverarment

prior to the 2012 amendments to the NEB Act. EPIC sought changes to the NEB Act and
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Canadian Environmental Assessment Act, S.C. 1992, c.37 that would restrict participation

in federal environmental assessments to "directly and adversely affected" persons, took

issue with the use of Joint Review Panels to assess energy projects, and sought

amendments whereby the federal govemment would make the ultimate, binding decision to

approve a project. These suggestions were adopted in the new NEB Act and CEAA 2012.

Berman Affidavit at paras. 38-51, Applicants' Authorities Tab 4A

Under the current NEB Act, as amended, s. 55.2 states that, on an application for a

Certificate, the NEB shall only consider the representations of any person who, in the

Board's opinion, is "directly affected" by the outcome of the application. It also states that

the NEB may consider the representations of any person who, in its opinion, has relevant

information or expertise.

D. The NEB Proceedings to Date

(Ð The "List of Issues" - Content Restrictíons

24. On July 29,2013, the NEB released a List of Issues that it would consider during the

hearing. The List of Issues explicitly excluded the environmental and socio-economic

effects associated with upstream activities, oil sands development, or downstream use of

the oil:

1. The need for the proposed project.

2. The economic feasibility of the proposed project.

3. The potential commercial impacts of the proposed project.

4. The potential environmental and socio-economic effects of the proposed
project, including any cumulative environmental effects that ate likely to

result from the project, including those required to be considered by the
NEB's Filing Manual.

5. The potential environmental and socio-economic effects of marine shipping
activities that would result from the proposed project, including the potential
effects of accidents or malfunctions that may occur.

6. The appropriateness of the general route and land requirements for the

proposed project.

7. The suitability of the design of the proposed project.
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8. The terms and conditions to be included in any approval the Board may
lssue.

9. Potential impacts of the project on Aboriginal interests

10. Potential impacts of the project on landowners and land use.

1l. Contingency planning for spills, accidents or malfunctions , during
construction and operation of the project.

I 2. Safety and security during construction of the proposed project and operation
of the project, including emergency response planning and third-party
damage prevention.

The Board does not intend to consider the environmental and socio-economrc

effects associated with upstream activities, the development of oil sands, or the

downstream use of the oil transported by the pipeline.

(íù The Applícatíon Process

25. Trans Mountain filed its application for a Certificate for the Project with the NEB on

December 16,2013.

Affidavit of Sven Biggs, affirmed May l, 2014 [Biggs Affrdavit] atpara, 12,
Applicants' Authorities Tab 8

Project Application Volume 1

26 On December 31,2013, the NEB directed Trans Mountain to distribute an Application to

Participate Notification no earlier than January 15 and no later than January 29,2014.

Biggs Affidavit at para. 21, Applicants' Authorities Tab 8A

Letter re: Application to Participate Notification for Trans Mountain Pipeline
ULC, December 31, 2014 (Document No. A56238)

27 The NEB made the Application to Participate available to those who wanted to participate

on January 15,2014, but it had to be submitted by February 12,2014. Some individuals

and organizations, such as the Islands Trust Council and United States Environmental

Protection Agency, had to request extensions of the deadline or submit late applications. It

is not clear how many other persons or organizations were deterred from participating

because of the time restrictions imposed on the application process.

Biggs Affidavil at para. 23, Applicants' Authorities Tab 8
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28 The Application to Participate required individuals to use a financial institution sign-in or

government-issued "key" and set up an online account. The Application Form informed

applicants that all information they filed with the NEB would be made public, including

their personal contact information.

Biggs Affidavit at para. 26 and Exhibit I, Applicants' Authorities Tab 8

29 All parties wishing to submit a letter of comment to the NEB or to participate as

intervenors in the hearing had to complete an Application to Participate. The Application to

Participate was l1 pages, or stages, long. Applicants were allotted only 500 words to

explain and justify their application.

Biggs Affidavit atpara.27 and Exhibit L, Applicants' Authorities Tab 8

30 Intervenors have a right to receive all documents filed during the hearing process, but also

have quite onerous reciprocal duties including the obligation to serve their written

submissions and evidence on all other parties and intervenors. The Board did not provide

Canadians with an interest in participating in this hearing with the option of making a brief

oral statement to the NEB.

Letter and Hearing Order OH-001-2014, Aprrl2,20l4 (Document No. 459503)

fHearing Order]

3 1. On February 19,2014, counsel for the Project proponent Trans Mountain, wrote a 15-page

submission to this Board urging extremely narrow interpretations of "directly affected" and

"relevant information or expertise." Numerous individuals and organizations responded,

objecting on the basis that the limitations on participation suggested by Trans Mountain

were inconsistent with this Board's mandate and with public law.

Trans Mountain Pipeline ULC - Trans Mountain Expansion Project -
Submission regarding Applications to Participate (Document No. 458948)

[Participation Submission]

(iù The Hearing Order and Decisions on Participøtion

32. On April 2,2014, the Board issued both a Hearing Order and a Ruling on Participation.

The Hearing Order detailed the responsibilities of Trans Mountain, the intervenors and the

commenters. It also set out a schedule of hearing events and steps. The Board detailed

how the hearing would essentially be comprised of multiple "rounds" of information

requests as between the Board, Trans Mountain and the intervenors, the filing of written
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evidence and written submissions, with an opportunity for Trans Mountain and the

intervenors to present an oral summary subject to time limitations at the conclusion of the

process after the Board has released draft conditions.

Hearing Order

JJ In the Ruling on Participation, with respect to the determination of which Canadians

seeking to express themselves had met its "directly affected" standard, this Board stated:

"Where the Board assesses whether a person applying to participate is directly
affected, the Board looks at how the person uses the area where the project will
be located, how the project will affect the environment, and how the effect on the

environment will affect the person's use of the area. The closer these elements
are connected (their proximity), the more likely the person is directly affected.
An effect that is too remote, speculative, or is not likely to impact the person's

interests, will not lead to finding an applicant to be directly affected..."

This Board went on to explicitly reject the proposition that a general community interest

as opposed to a personal interest was sufficient to show a direct effect. This Board also

explicitly rejected the proposition that the more flexible public law test for standing was

more appropriate in this case, as opposed to the narrow private law interpretation of

"directly affected" urged upon it by Trans Mountain which is limited to interests arising

from the holding of property or other legal rights.

Letter and Appendices - Application for Trans Mountain Expansion Project -
Ruling on Participation (Document No. 459504) fRuling on Participation]

34. This Board received applications fuom2l18 individuals and organizations seeking standing

at the Project hearing. 468 individuals or associations seeking to voice their views on the

Project have been denied any parlicipatory status whatsoever. 1250 individuals or

associations have been told that their participation will be limited to being a commenter

and writing a letter. 452 of those individuals or organizations had sought standing as

intervenors. This Board has stated that Letters of Comment "may not be given the same

weight as sworn evidence that has been tested through questioning in a hearing." 400

individuals or associations were granted intervenor status but this level of participation is

effectively limited to making requests for documents from the Project proponent and the

submission of written questions. At this time, while this Board has indicated that

intervenors may make oral summary arguments after this Board releases draft conditions,

to date no details have been released about the procedures and time limitations that will

frame that portion of the process. There will be no testimonial component to these
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proceedings and thus no opportunity to cross-examine industry professionals and experts

with relevant evidence to give about the proposed Project. As such, it is not clear what

"weight" this Board will afford any of the "evidence" adduced during this hearing.

Ruling on Parlicipation

Biggs Affidavit, Exhibit G, Applicants Authorities Tab 8

Hearing Order

35. The Applicants represent a sampling of Canadians who were denied fulIparticipatory

rights in the Project hearing by virtue of s.55.2 of the NEB Act and decisions made by this

Board in furtherance of s.55.2:

(i) Professor Lynne M. Quarmby is a resident of West Vancouver. She holds a PhD

from the University of Connecticut in Genetics and Biochemistry. She is

currently a Professor of Molecular Biology and Biochemistry at Simon Fraser

University. Professor Quarmby wanted to make submissions to the Board on

climate change and wilderness reclamation issues that she believed were relevant

to this Board's determination as whether the proposed Project was in the public

interest, After starting the application process, Professor Quarmby read the List

of Issues and learnt that the Board would not hear submissions on the issues she

wished to address. Professor Quarmby then decided it would be futile to apply

for standing and did not complete an application;

Affidavit of Lynne Quarmby affirmed Aprll29,2014, Applicants'
Authorities Tab 9

(iÐ Eric Doherty is a resident of Vancouver. He holds a Masters of Arts m

Community and Regional Planning and he is a member of the Canadian Institute

of Planners and the Planning Institute of British Columbia. He is a former

Director of the BC Sustainable Energy Association. As an independent planner

and environmental consultant he has worked for BC Hydro. His research into

economically viable low-carbon transportation options and the related issue of

the continued economic viability of higher carbon fuels has been published by

the Canadian Centre for Policy Alternatives. Mr. Doherty applied to the Board

seeking to tender a letter of comment addressing the economic viability of the

pipeline in light of the significant possibility that it would become obsolete
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because of global restrictions on the production of fossil fuels. Mr. Doherty

was denied any participatory standing whatsoever;

Affidavit of Eric Doherty affirmed April 28, 2014, Applicants'
Authorities Tab l0

(iii) Ruth Walmsley is a resident of North Burnaby. She also has an equity interest

in three residential properties that are all approxim ately 4 kilometres from the

proposed pipeline route and the Westridge Marine Terminal. Oil tankers

travelling to and from that terminal pass within 1.5 kilometres of her home. Ms.

Walmsley and her family have to date enjoyed sailing in the Burard Inlet and the

Georgia Strait. She applied for intervenor status as she will be directly affected

by the proposed Project by virfue of the fact that there will be increased

construction and tanker trafhc and a heightened risk of oil spills in her

community. Ms. Walmsley was denied any participatory standing whatsoever;

Affidavit of Ruth Walmsley affirmed April 28, 2014, Applicants'
Authorities Tab 1l

(iv) John Vissers has lived on Sumas Mountain in Abbotsford for twenty-five years.

His property abuts the Sumas Terminal or "tank farm" that the Trans Mountain

Project seeks to significantly expand. Mr. Vissers applied for intervenor status

as he will be directly affected by the proposed Project by virtue of his proximity

to the Project. He outlined in his aff,rdavit all of the difficulties that the Sumas

facility has already caused local residents, including spills. Mr. Vissers was

denied intervenor status, but told that he could write a letter for the Board's

consideration;

Affidavit of John Vissers, affirmed April 28, 2014, Applicants'
Authorities Tab 12

(v) Shirley Samples is a resident of the City of Surrey and a shareholder of National

Electric Company Ltd, an electrical consulting company of which she is the

secretary and treasurer. She applied on behalfofherselfand her company for

intervenor status. She wanted to voice specific concerns and ask specific

questions about the impact of the proposed Project on her family's health, on the

environment of the coastal community she resides in, and on her company in the

event of a spill. Ms. Samples was denied intervenor status and granted only

commenter status.
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Affidavit of Shirley Samples, affirmed April29,2014, Applicants
Authorities Tab 13

(vi) Forest Ethics Advocacy Association ("FEAA") is non-profit organization with a

mandate to conserve and protect the natural environment. FEAA was granted

intervenor status but wishes to comment on upstream and downstream effects,

the development of the oil sands and climate change. This Board will not allow

FEAA to speak about these issues;

Biggs Affidavit, Applicants' Authorities Tab 8

(vii) Tzeporah Berman is a resident of Vancouver. She has co-founded some of

Canada's most important environmental advocacy groups and has written

extensively about environmental issues. She applied for intervenor status

seeking to speak about climate change issues relevant to whether the Trans

Mountain Project was in the public interest. Ms. Berman was denied any

participatory standing whatsoever;

Berman Affidavit at paras. I ar,d 4, Applicants' Authorities Tab 4A

(viii) John Clarke has been a resident ofBurnaby for 68 years. He holds a Bachelor of

Education and a Master of Arts Degree in Adult Education from the University

of British Columbia. Throughout his 37-year career in education, Mr. Clarke

also held senior executive positions in high tech manufacturing companies.

Curently, he lives within 100 metres of the current Trans Mountain Pipeline and

within 300 metres of Trans Mountain's Burnaby Terminal or "tank farm". In the

43 years that he has lived at this location, Mr, Clarke has successfully worked

with the Burnaby City Council on conservation issues in relation to Burnaby

Mountain. As a result of his experience with leaks and pipeline ruptures at

Trans Mountain's Burnaby facilities, Mr. Clarke has met with site supervisors,

viewed Trans Mountain's digital construction drawings, and viewed maps

identifuing local water courses. He applied as an intervenor seeking to ask

questions about the proposed Project's impact on property values, security at the

Burnaby Terminal, safety concerns, and potential environmental effects. Mr.

Clarke was denied intervenor status and granted only commenter status.

Affidavit of John Clarke, affirmed April 30, 2014, Applicants'
Authorities Tab 14
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(ix) Bradley Shende is a resident ofVancouver, father ofthree, entrepreneur, and

CEO of a digital agency based in the Railtown area of Vancouver, adjacent to

Burrard Inlet. He has received numerous awards for his work. He applied for

intervenor status on the basis of his information and expertise about the

imporlance of Vancouver's reputation and image to the continued economic

success of the technology and film sectors in Vancouver. He also applied on the

basis of effects of the Project on his own business and its contribution to the local

economy, which depend on Vancouver's image and reputation. This Board

denied him any participatory status whatsoever.

Affidavit of Bradley Shende, affirmed May l, 2014, Applicants'
Authorities Tab 15

36. While they are not Applicants in this action, this Board's public record will reflect that26

academics from the University of British Columbia and other BC and Alberta universities

who study climate change applied for intervenor status to lend their expertise to the

Board's assessment of whether the Project is in the public interest. This Board has

declined to consider anything that these esteemed scholars have to say and has denied all of

them any participatory status whatsoever.

Affidavit of Sara Harris, affirmed April 30,2014, Applicants' Authorities Tab l6

PART TWO - POINTS IN ISSUE

37. This Motion raises the following issues

(1) Does this Board have jurisdiction to consider the Constitutional issues?

(2) Does section 55.2 of the NEB Act violate section 2(b) of the Charter, andif

so, is that infringement demonstrably justified under section I of the

Chqrter?

(3) Does this Board's Application to Participate scheme violate section 2(b) of

the Charter?

(4) Does this Board's interpretation and application of "directly affected" unduly

limited participation in this process and thus violate section 2(b) of the

Charter?
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(5) Does this Board's prohibition on speech content to wit: "the environmental

and socio-economic effects associated with upstream activities, the

development of oil sands, or the downstream use of the oil transported by the

pipeline" violate section 2(b) of the Charter?

PART THREE - SUBMISSIONS

A. Does this Board have jurisdiction to consider the Constitutional issues?

38. This Board should be aware of Forest Ethics Advocacy Association and Donna Sinclair v.

The National Energy Board, the Attorney General of Canada and Enbridge Pipelines Inc.,

Court File: A-273-13, a case that will be heard shortly by the Federal Court of Appeal. In

that case ("the Line 9 challenge"), the Applicants seek a declaration from the Federal Court

of Appeal that s.55.2 of the //EB Act violates section 2 (b) of the Chqrter and declarations

that the Board failed to properly balance Charter rights with statutory objectives, In so far

as the arguments made by the Applicants in that case are applicable to the issues raised in

the within Application to this Board, with the consent of the counsel for the Line 9

Applicants, we will adopt their submissions. Similarly, where appropriate, we rely on

positions taken by the Attorney General of Canada in the Line 9 challenge.

39 In the Line 9 challenge, the Attorney General of Canada took the position that the Federal

Court of Appeal should dismiss the application for a declaration that s.55.2 is

unconstitutional and for a determination that the Board's decisions violated the Chqrler

because the Line 9 Applicants failed to raise those issues before the NEB. The Attorney

General of Canada asserts that this Board has the jurisdiction to consider the constitutional

issues posed in this Application citing R. v. Conway 2010 SCC 22, and further that any

person (even those who have been denied standing) can bring a motion to the Board. As

such, we ask this Board to consider all of the adjudicative facts filed in support of this

motion and to issue an Order declaring that s.55.2 of the NEB Act violates the Applicants'

section 2(b) right to freedom ofexpression and that this Chqrter violation cannot be

justified in a free and democratic society and an Order that the Board's Hearing Order and

Participation Decisions also violate the Applicants' freedom of expression.
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R. v. Conway, 2010 SCC 22 atpara.22, Applicants' Authorities Tab l7

B. Section 55.2 of the NEB Act violates s. 2(b) of the Churter

(ù The proper test under s. 2(b) is the lrwin Toy/City of Montreøl test

The Supreme Court of Canada has always taken a broad, purposive approach to the right to

freedom of expression under s. 2(b) of the Charter. As per, the seminal case of lrwin Toy,

when there is a claim that freedom of expression has been infringed, the court follows a

three-stage process. At the first stage, the court asks whether the claimant's activity

qualifies as expression under s. 2(b) of the Chqrter.If the answer is yes, the court moves to

the second stage where it considers whether the impugned governmental act can be said to

infringe the right. If an infringement is found, then the court moves to the final stage where

it determines whether the infringement can be justified under s. I of the Charter.

Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C'R' 927 at978-979,
Applicants' Authorities Tab 18

41 There are of course forum restrictions on free expression. Some forums and places, by

virtue of their function, will be incompatible with freedom of expression. Other places,

though not incompatible with all freedom of expression, will be incompatible with certain

means of expression. For example, as Lamer C.J. wrote in Committee for the

Commonwealth of Canøda, infra, a person shouting in a library would be engaging in a

type of expression which is incompatible with the function of that place. Conversely, the

Supreme Court of Canada has held that 2 (b) of the Charter did provide p rima facie

protection to those distributing pamphlets with a political message at an aitport, and that

any limitation of such expression would have to be justified under section 1 of the Charter

Committeeþr the Commonwealth of Canadav. Canadø, [1991] I S'C'R. 139 at

157, Applicants' Authorities Tab 19

42. Similarly, the Supreme Court of Canada has recognized that where an applicant is merely

seeking access to a statutory platform that might afford them a unique form ofexpression

and the complaint is really one of under-inclusion, constitutional rights might not be

engaged per se. This issue was first addressed in Dunmore v. Ontario,200l SCC 94, a

case where agriculfural workers were claiming that legislative amendments that excluded

them from the labour relations regime violated their right to freedom of assembly. In that
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case, the Supreme Court of Canada distinguished between "positive" and "negative" rights

claims, essentially holding that if an applicant was asserting a positive right to a Charter

right or otherwise complaining about "under-inclusion" and an inability to access a

statutory platform, a modified Charter analysis would ensue. In cases where a positive

right was invoked, the applicant would have to show that their claims of under-inclusion

were grounded in fundam ental Charter freedoms rather than just in access to a particular

statutory regime, that exclusion from that regime was a substantial interference with the

Charter right alleged to have been violated, and that the state was accountable for the

inability to exercise that right. ln Dunmore the Supreme Court found that despite the

fact that the applicant workers were asserling a positive right, i.e. a claim that the

government needed to make legislative changes to create a statutory platform that would

include them, the workers' Charter rights had in fact been breached. The ratio in Dunmore

was applied again by the Supreme Court in Baier v. Alberta,2007 SCC 31, in a case where

employees who were legally prohibited from running for election as school trustees,

claimed that their inability to seek this particular office infringed their section 2(b) rights.

In Bqier, the Court held that the applicants were asserting a positive right of access to a

statutory platform and that consequently section 2(b) was not truly engaged. Based on

the position taken by the Attorney General of Canada in the Line 9 Challenge, the

Applicants anticipate that the Respondent Trans Mountain will assert that this Board

should apply the so-called Dunmore/Baier tesi instead of the Irwin Toy/City of Montreal

test, and urge that this Board find that the Applicants are trying to assert a "positive right"

that must fit within ïhe Dunmore exception. Such a submission should be rejected.

Dunmore v. Ontario,200l SCC 94, Applicants' Authorities Tab 20

Baier v.Alberta,2007 SCC 3 t, Applicants' Authorities Tab 2I

43 . Despite the urging of government lawyers, the Supreme Court of Canada has resisted

analyzing Charter claims on the basis of the cumbersome "negative/positive rights"

analysis since Bqier, See: Daniel Guttman, "Criminql Lawyers'Assn. v. Ontqrio: A

Limited Right to Government Information under Section2 (b) of the Charter" (2010), 5l

S.C.L.R. (2d) 199 ar227-230 (lamenting the Supreme Court's refusal to apply the

Dunmore/Baier framework in the Criminal Lqwyers' Association v. Ontqrio [2010] I

S.C.R. 815). In Criminal Lqwyers' Assn, in rejecting the Government's submission that

Íhe Dunmore/Baier framework should apply because the Association was seeking access to

a statutory platform, the Supreme Court stated atpara.3l that while the Courts below were
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divided over which analysis should apply "nothing would be gained by furthering this

debate."

44 The Baier/Dunmore "test" is difficult to apply and the Supreme Court of Canada has

repeatedly declined to do so. In Greater Vancouver Transporlation Authority v.

Canadiqn Federation of Students - British Columbia Component, [2009] 2 S.C.R. 295 at

para. 34, the Supreme Court cautioned against misconstruin g Bøier as holding that all that

was required to trigger a "positive rights analysis" was whether the applicants were seeking

some government support or enablement. Streets, parks and other public places are often

created or maintained by government legislation or action. The Court held that Baier must

not be interpreted so broadly as to transform cases where citizens seek access to such

places in order to express themselves through demonstration into cases triggering a

"positive right analysis." Thus, in Greater Vancouver Transportalion Authority,

supra., the Supreme Court rejected the Government's position that the transit authorities

refusal to allow individuals to post political advertisements on local buses was a "positive

rights" case. The Court noted at para. 35 that the Respondents were not making a claim

of under-inclusion, but rather were simply seeking to express themselves "by means of an

existing statutory platform that they were entitled to use without undue state interference

with the content of their expression." As such, Vqncouver Trønsportation Authority

conclusively settles any argument that the Bqier/Dunmore test would be applicable in these

proceedings. The Applicants are not asking the Govemment to "create" a new statutory

platform for expression as the Applicants did in Bqier. They are simply seeking to

express themselves before this Board without having the content of their expression unduly

curtailed. In the result, this case is clearly not a case where a "positive rights analysis" is

appropriate.

Greater Vancouver Transportation Authorily v. Canqdian Federation of Students

- British Columbia Component, [2009] 2 S.C.R. 295 atpata.34-35, Applicants'
Authorities Tab 22

45. Incidentally, even if the Dunmore/Bctier test were applied, for all of the reasons outlined

infrø, the three requirements of that test would be met by the Applicants. Their claims are

grounded in freedom ofexpression rather than solely in access to a particular statutory

regime. This is the only meaningful forum in which to express their concerns about the

proposed Project, and the Applicants can demonstrate that exclusion from this hearing has

the effect ofa substantial interference with their s.2 (b) freedom ofexpression.
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(iù Application of the test: The impugned law violates s. 2(b) of the Charter

46. Under the current framework, the lrwin Toy/City of Montreal test, to determine whether the

impugned law or government conduct unjustifiably infringes the claimant's s, 2(b) rights,

the following questions must be answered:

(1) Does the claimant's proposed speech have expressive content that brings it

within the prima facie protection of s. 2(b)?

(2) If so, does the nature of the forum remove that protection, with reference to the

following three factors :

i. Does the forum conflict with the purposes that s. 2(b) is intended to
serve, i.e. (l) democratic discourse, (2) truth-finding, and (3) self-
fulfillment?

ii. What is the historical or actual function of the place; and

iii. Do other aspects of the place suggest that expression within it would
undermine the values of free expression?

(3) Do the impugned provisions deny that protection?

If question (3) is answered in the affirmative, the analysis shifts to determining whether the

infringement is justified under s. I of the Charter.

Greqter Vancouver Trønsportation Authority at para.37, Applicants' Authorities Tab 22

Canadian Broadcasting Corp. v. Canada (Attorney General), [2011] I S.C.R. 19 af paru.

38, Applicants' Authorities Tab 23
Montreal (City) v. 2952-1366 Quebec Inc,,[2005) 3 S.C.R. 141 atpara.14, Applicants'
Authorities Tab 24

î. The Applicants'proposed speech has expressive content

The Applicants want to make submissions about the social, environmental and economic

consequences of the Project. This type of speech clearly falls within the category of

47
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political expression, which the courts have repeatedly held lies at the core offreedom of

expression.

Hørper v. Canqdq (Attorney General),120041I S.C.R. 827 atpara.84, Applicants'

Authorities Tab 25

b. The nature of the forum does not remove the protection of s. 2(b)

No part of the NEB's function is inconsistent with s. 2(b). This question is generally only

relevant in cases where the primary purpose of the forum at issue is to create a space for

something other than expression, which may or not be incompatible with freedom of

expression. See Commiltee for the Commonwealth of Cønada, supra.; Peterborough

(City) v. Ramsden, [1993] 2 S.C.R. 1084 Canadiqn Broadcqsting Corp. at paras. 40-54,

Applicants Authorities Tab 26.

49. This case is unlike those cases because the forum in issue, the NEB, is intended for

expression. As the NEB explains on its website, public participation in the NEB process

lies at the core of its mandate. Indeed the Board's statutory mandate to conduct an

environmental assessment of the Trans Mountain Project is governed by the CEEA 2012.

Section a(1) (e) of The CEEA 2072, is to ensure that opportunities for meaningful public

participation are provided during an environmental assessment. It is thus incongruous that

anyone could take the position that the NEB is not a proper forum for expression.

Biggs Affidavit, Exhibit A, Applicants' Authorities Tab 8

c. The impugned law infringes freedom of expression as guaranteed by s. 2(b)

of the Chørter

50 Both in purpose and effect, s. 55.2 limits the freedom of expression of Canadians. By

mandating that the Board make preliminary determinations limiting participation to those

who are "directly affected" or who have "relevant information or expertise" these

legislative amendments are clearly intended to limit the class of individuals, organizations

or companies that can make representations to the NEB. Trans Mountain explicitly

recognized this in its submission regarding Applications to Parlicipate dated February 19,
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2014, in which it observed that "the problem" with the previous legislation was that "it was

too broad and resulted in thousands ofinterventions." There can be no dispute that

section 55.2 was enacted to limit who could participate in NEB hearings. Similarly, there

can be no dispute that the effect of this legislation was a limitation on participation. In the

Northern Gateway hearings, considering a project of comparable scope contemplated to

traverse a very sparsely populated part of the country, more than 10000 individuals and

organízations expressed themselves. In these Trans Mountain proceedings, only 21 18

people applied to participate despite the fact that the Project will impact one of Canada's

largest cities and ports. This legislation clearly p rima føcie violates s.2(b) of the Charter.

The only question that remains is whether this Charler violation can be justified under

section 1.

Participation Submission
Ruling on Participation
Skuce Affidavit at paras. 16 and 26, Applicants Authorities Tab 7A

(iíÐ The infringements of s. 2(b) of the Charter cannot be justified

51 When a primø facie violation of Charter rights has been established, the burden shifts to

the govemment under s. I of the Charter to prove that the infringement can be justified in a

free and democratic society, and that the state's interest in maintaining the legislation

justifies the impugned legislation's inttusion upon Charter rights.

R. v. Oakes, [986] I S.C.R. 103 atpara.66, Applicants AuthoritiesTab2T

52. The government must demonstrate that the legislation has a pressing and substantial

objective. The government must additionally satisfy the Court that the legislation, as a

means of achieving that objective, satisfies the three-part proportionality test. This requires

the government to prove that (l) there is a rational "causal connection" between the

objective and the means of achieving it, (2) the impairment of rights is "minimal", and (3)

the salutary effects of the legislation outweigh its negative impact on rights.

R. v. Bryøn,1200711 S.C.R. 527 at paras. 39, 42,49, Applicants Authorities Tab
28
RJR-Macdonald Inc. v. Cqneda (Attorney General),1199513 S.C.R. 199 aÍparas
153, 160, Applicants' Authorities Tab 29
R. v. Oqkes at paras. 69-71, Applicants' Authorities Tab 27
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^, There is a Rational Connection between the Objectives of the Legislation
and Measures Adopted

53. Public statements by government officials suggest that s. 55.2 has two objectives: (l) to

limit or eliminate the speech of environmental groups and others who oppose pipeline

projects or other energy projects and (2) to make the assessment process for major oil, gas,

and energy projects more efftcient.

Berman Affidavit at paras. 7, 8. 10, Applicants' Authorities Tab 4A

54 The first objective is not capable of justifyin g a Charter violation because it aims to stifle

free speech and dissent from groups critical of govemment policies. Where the sole or

primary purpose of legislation is to undermine Charter rights, it is not capable of being

legitimized under s. 1.

R. v. Big M Drug Mqrt Ltd., [1985] S.C.R. 295 at331-332, Applicants'
Authorities Tab 30
Sauvé v. Cqnada (Chief Electoral Officer),1200213 S.C.R' 519 aIpara.20,
Applicants' Authorities Tab 31

The second objective, namely making the NEB's assessment process more "efficient,"

admittedly does not have as its primary purpose the negation of Charter rights. The

question to be determined, then, is whether this goal and the legislative means chosen to

achieve that goal are capable ofjustifying an infringement of s. 2(b) rights under the Oakes

s. I proportionality test.

55 The measures adopted to achieve an objective must be "rationally connected to the

objective", and not "arbitrary, unfair or based on irrational considerations"

R. v. Oqkes atparu.70, Applicants' AuthoritiesTab 27

56 The Applicants concede that there is a rational connection between the goal of making

NEB hearings more "efficient" and s. 55.2 of the NEB lc¡. Section 55,2 limits the number

of people who can participate in NEB hearings by providing that only those who satisfy the

NEB that they are "directly affected" or have o'relevant information or expertise" can

participate as intervenors or commenters. Limiting the number of participants in this

manner may have the effect of making the proceedings shorter. Of course, the hearings

would be optimally efficient if public discourse was eliminated entirely. Excluding the

public from these hearings would be most undemocratic, but it would admittedly still be a
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measure that was rationally connected to the objective. Rational connection is not the

issue in this case.

b. The means chosen do not impair freedom of expression as little as possible

57 The proportionality test requires that the means of achieving the objective in question

impair the right or freedom in question "as little as possible".

R. v. Oakes atpara.70, Applicants AuthoritiesTab 27

58 Section 55.2 cannot succeed at the minimal impairment stage of the proportionality test as

there are clearly less rights-impairing means available to make NEB processes more

"efficient". Section 55.2 of the NEB Acl is quite simply overbroad in relation to its goal.

Limiting participation to those who in the NEB's opinion are "directly affected" or have

"relevant information or expertise" was not the least rights-impairing means of

accomplishing the government's objective.

59. The extent to which section 55.2 has limited expression in this case is staggering given that

this Board will hear from over 80% fewer Canadians than the Board heard from the

Northem Gateway hearing. The "directly relevant" and o'relevant information or

expertise" limitations on expression have also led to the suppression of speech that

addresses "community issues", and speech that addresses "macro-environmental issues"

like climate change. Section 55.2 has thus had the effect not only of limiting who is

eligible to participate at NEB hearings and creating procedural complexities that dissuade

participation, but it has also chilled speech that properly belongs at NEB hearings.

60. Other federal agencies - including those that attract a high level of public interest and

participation - use less draconian means to ensure that proceedings are completed in an

expeditious manner. The Canadian Radio-television and Telecommunications

Commission (the "CRTC"), for example, permits "any interested person" (which the

CRTC has interpreted as "anyone") to submit a letter of comment. Comments can be

submitted in an easy-to-find, plain English or French form on its website. There is no

application process. After completing one's online comment, the commenter is asked

whether they wish to present oral argument at the public hearing. If the commenter selects

"yes", then they are asked two simple questions: (1) the "specific details on the topics you

26



wish to discuss at the hearing"; and (2) "the reasons why your written comments are not

sufficient and why an appearance is necessary." This process, which permits anyone to

submit a comment but then selects only certain commenters for oral submissions, is a far

less rights-impairing approach.

Canadian Radio-televis ion and Telecommunicqtions Commiss ion Rules of
Practice and Procedure, SOR/2010-277, ss. 26(l), 35(1XA), Applicants'
Authorities Tab 32

Canadian Radio-television and Telecommunications Commission, "Ho\M tÕ

Participate in CRTC Public Proceedings," CRTC.gc.ca online:
http : //wwrv.crtc. gc. calen g/info*shtl94. htm

6r Similarly, under the Cqnqdiqn Environmental Assessment Act, in certain environmental

assessments where the NEB is not the responsible authority, there are multiple

opportunities for the public to submit letters of comment. At the initial "screening" phase

to determine whether an environmental assessment is warranted, any member of the public

can submit a letter of comment. If an environmental assessment is ordered, the Agency is

required to take into account comments from the public. The Agency does this by

permitting public comment at three distinct phases of the environmental assessment. There

are no eligibility requirements for submitting a comment letter and no application process.

Only where the individual applies for public funding is the individual required to show that

they "have a direct, local interest in the project, such as living or owning property in the

project area; have community knowledge or Aboriginal traditional knowledge relevant to

the environmental assessment; or have expert information relevant to the anticipated

environmental effects of the project."

Canadian Environmental Assessment Act, 2012, S'C.2012, c.19, s.52, ss. 9(c),

l9(1)(c), Applicants' Authorities Tab 33

62. Other federal legislation takes a similar approach. For example, when considering

applications to register pest control products under the Pest Control Products Act,"fhe

Minister shall make a public consultation statement and shall invite any person to send

written comments on the proposed decision within the period specified in the statement."

Under the Species at Risk Act, o'any person" may file written comments about a proposed

recovery strategy, action plan, or management plan.

PesÍ Control Producls Act,5.C.2002, c.28, s.28(2), Applicants' Authorities Tab

34
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Species qt RiskAct, S. C.2002, c.29, ss.43(1),50(2) and 68(3), Applicants'
Authorities Tab 35

63. If the impugned legislation were truly the least intrusive means to ensure expeditious and

expedient public proceedings, one would have expected to see concomitant changes in

other federal board processes. Would these proceedings become inordinately inefficient if
this Board took the time to consider letters from any Canadian interested enough in the

proposed Project to put pen to paper?

c. The deleterious effects outweigh the salutary effects

64. The third stage of the proportionality test requires the Court to weigh the salutary effects of

the legislation in question against the deleterious effects of the infringement of freedom of

expression.

65 In this case, the salutary effects are speculative. The government's goal appears to be to

make the NEB proceedings more "effìcient"; however, there is no empirical evidence of a

problem that needs to be addressed in this respect. If the rules permitting any interested

party to participate in regulatory proceedings made administrative proceedings inefficient,

presumably the other federal agencies and boards' rules would have abandoned that

standard' Certainly, the state cannot justiflz limiting its citizens'freedom of expression

simply because the subject-matter is one about which many citizens feel compelled to be

heard. To the contrary, one would think that in those cases freedom of expression would

be more jealously guarded.

66. The deleterious effects of this legislation are, in contrast, demonstrable and significant.

67. For all practical pu{poses, the NEB is the only effective forum in which to meaningfully

express one's views about a given oil pipeline. And as the NEB is the forum that matters

in this context, it is no answer to this to say that the Applicants may express their views in

different forums, such as op-eds or protests. Certain speech is rendered meaningless if it

can only take place away from those for whom it was intended. If individuals and groups

are prevented from making representations before the NEB about the Trans Mountain

Project, their speech is limited in a manner that is contrary to the objective of the guarantee

of freedom of expression. As Mclachlin C.J. and Major J. explained in Harper v. Canada

(Attorney General):
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The ability to speak in one's own home or on a remote street corner does not
fulfill the objective ofthe guarantee offreedom ofexpression, which is that each

citizen be afforded the opportunity to present her views for public consumption
and attempt to persuade her fellow citizens.

Harper v. Canada (Attorney General) atpara.20 per Mclachlin C.J. and Major
J., dissenting in part, Applicants' Authorities Tab 25

68. The effect of the infringement of the Applicants' Chqrter rights in these NEB proceedings

is particularly egregious given the Government's recent eradication of all other forums for

expression on issues related to oil pipelines and its related acts designed to silence those

critical of oil sands production because of the environmental repercussions - all of which is

detailed in the materials filed in support of this Application, and atparagraph 17 infra.

69. Another deleterious effect of the restrictions on participation imposed by s.55.2 is the

exclusion of important and instructive perspectives from the NEB hearing process. It is

somewhat incredible that a Board tasked with determining matters of public interest would

decline to hear from dozens of scientists and academics who believed that they had

expertise to contribute that is relevant to a determination of whether the Trans Mountain

Project is in the public interest. Needless to say, the lack of credibility and public trust in

the NEB process that is likely to result from this suppression of expression is another real

and tangible deleterious effect. This has already been evidenced by virrue ofthe

numerous critiques of this Board's parlicipation decisions publicized in editorial pieces in

Canada's national and major provincial newspapers.

Harris Affidavit, Applicants' Authorities Tab 16

Individually or collectively, these deleterious effects outweigh any salutary effects of the

limits on public participation in the NEB's hearings for the Project. It is not clear that s.

55.2 and its application will be effective at achieving Parliament's goal of more "efficient"

proceedings. Even if it is, the modest gains in efficiency will be outweighed by the

deleterious effects identified above.

C. This Board's Hearing Order and Participation Decisions unreasonably limited
the Applicants' Charter-guaranteed freedom of expression

70
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71. Further, even if the impugned legislation could somehow be read in a manner that is

constitutionally sound this Board has interpreted that legislation in a manner that violates

the Applicants' freedom of expression. This Board, as a statutory body exercising powers

derived from the NEB Act, does not have the power to make decisions that would result in

an infringement of the Charter. It exceeds its jurisdiction if it does so. Legislation that

confers an imprecise discretion must be interpreted in a Charter-compliant manner. This

Board has failed to do so for all ofthe reasons detalled infra.

Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 at 1078, per

Lamer J., Applicants' Authorities Tab 36

72. The Supreme Court has held that, in applying Chqrter values to the exercise of its statutory

discretion, an administrative decision-maker must balance Chqrter values with statutory

objectives. This too is an exercise in proportionality, which requires the Board to balance

the severify of the interference with freedom of expression with the NEB Act's objectives.

The Board must be "conscious of the fundamental importance of Charter values in the

analysis."

Dorë v. Barrequ du Québec,2012 SCC 12 at patas. 7 , 54-56, Applicants
Authorities Tab 37

(ù The NEB's statutory purpose and obligations

73. The National Energy Board is an independeirt federal agency established by Parliament to

regulate international and interprovincial aspects ofthe oil, gas and electric utility

industries. The purpose of the NEB is to regulate pipelines, energy development and trade

in the Canadian public interest.

Biggs Affidavit, Exhibit G, Applicants' Authorities Tab 8

74. For major infrastructure proposals, the NEB has historically held public hearings where all

interested parties were given standing to express their views on the proposed Project. Oral

evidence was heard, cross-examination on that evidence permitted, and all Canadians had

opportunities to be heard and to hear the views of their fellow citizens. Indeed, as this

Board explains on its website, public participation lies at the core of the NEB's mandate:
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Public involvement, as well as the participation of Aboriginal peoples, is an

important part of each phase in the lifecycle of a project (i.e. the project design,

construction, operation and maintenance, and abandonment). The NEB requires

regulated companies to communicate with and involve the public and Aboriginal
peoples when they are developing projects to discover what their concerns are.

The level of public and Aboriginal engagement should be appropriate for the

setting and the nature and magnitude of each project.

NEB processes are designed so that the NEB is presented with relevant
information from a wide range of views enabling it to make fully-informed
decisions or recommendations in the Canadian public interest. In particular, for
an application to construct and operate an oil or gas pipeline or a certificated
power line, the NEB wants to hear from those who are directly affected by the
project or those who have relevant information or expertise before making a

decision or recommendation about the company's proposal.

Biggs Affidavit, Exhibit A, Applicants' Authorities Tab 8

Skuce Affidavit, Applicants' Authorities Tab 7

75. The NEB defines "public interest" as being "inclusive of all Canadians" and states that it
o'refers to a balance of economic, environmental and social considerations that changes as

society's values and preferences evolve over time." In making its recommendations in the

public interest, the Board says that it must ask itself: "to what extent is Canada better off, or

worse off, overall, by choosing a course ofaction?"

Biggs Affidavit, Exhibit B, Applicants' Authorities Tab 8

National Energy Board, Annual Report 2012 to Parliament, p.4, available online:

http//www.neb.one.gc.ca/clf-nsi/rpblctn/rprt/nnlrprt/2012/nnlrprt20l2.pdf

(¡ù Freedom of Expression

76. Freedomof expressionisthebeatingheartof democracy. Indeed, inEdmontonJournalv.

Alberta (Attorney General) [9S9] 2 S.C.R. 1326 af 1336, Justice Cory observed: "It is

difficult to imagine a guaranteed right more important to a democratic society."

Edmonton Journql v. Alberta (Attorney General) [1989] 2 S.C.R. 1326 at 1336,

Applicants' Authorities Tab 38

77. Freedom of expression has been robustly defended by our Courts because of the importance

of the principles and fundamental values inherent therein. In its seminal decision on

freedom of expression,Irwin Toy Ltd. v. Quebec (Attorney General) [1989] I S.C.R. 927 at
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976,The Supreme Court of Canada explained why it is that freedom of expression is so

important to Canadians:

"(1) seeking and attaining the truth is an inherently good activity; (2)
participation in social and political decision-making is to be fostered and

encouraged;and (3) the diversity in forms of individual self-fulfillment and

human flourishing ought to be cultivated in an essentially tolerant, indeed

welcoming, environment not only for the sake of those who convey a meaning,

but also for the sake of those to whom it is conveyed."

Applicants' Authorities Tab 18

78. A law, or decision of a statutory actor, will be found to restrict expression if it has the effect

of frustrating "the pursuit of truth, participation in the community, or individual self-

fulfillment and human flourishing". See: Rqmsden v. Peterborough (City) [1993] 2 S.C.R.

1084. Unfortunately, because "[governments] have an interest in stilling criticism of

themselves, or even enhancing their own popularity by silencing unpopular expression",

Justice Mclachlin, as she then was, observed in R. v. Keegstrø [1990] 3 S.C.R. 697 at805,

that "government attempts to [curtail expression] must primafacie be viewed with

suspicion." Justice Mclachlin also observe d in Keegstra, supra at 817 ,, dissenting in the

result, that content-based restrictions on free speech have historically attracted the "most

exacting scrutiny" from U.S. Courts and that this distinction "has been incotporated...into

the analysis under s.2(b) of the Charter."

Ramsden v. Peterborough (City), Applicants' Authorities Tab 26

R. v. Keegstrallgg0l3 S.C.R. 697 af 805, Applicants'Authorities Tab 39

(iiù This Board's imposition of an inordinately complex application to

participate form and process does not strike the proper balance between

the statutory objectives of the NEB and the Applicants' freedom of

expression

The complexity of the Application process imposed by this Board had the effect of

dissuading participation in a way that does not reflect an appreciation and respect for

Charter values. Indeed, these impediments to participation also seem fundamentally

incompatible with this Board's stated recognition of the importance of public involvement

in NEB processes.

79
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80. As a condition precedent to applying to participate in this public hearing, an Applicant had

to set up use a financial institution sign-in or government-issued "key" and set up an online

account. Then, in order to participate, an Applicant had to disclose their personal contact

information on-line for all to see. The Application form was 11 pages long, but had to be

completed by everyone even if they only wanted to the Board to consider a letter outlining

their concems about the Project. There was also no opportunity to simply attend before

the Board to make a brief public statement, thus affording an opportunity for expression for

those who wanted to ensure that they were actually "heard" (as opposed to simply filing a

letter), but who were otherwise unable to take on all the responsibilities of an intervenor.

The fact that both the Board and numerous community groups felt it necessary to set up

"workshops" to explain the Application process is telling. There can be no question but

that the complexity of this process had the effect of suppressing expression. Additionally,

the unnecessarily short time period afforded to applicants to perfect their submissions to

the Board had the effect of further dissuading participation. As detailed infra,Ihe drop-

off in participation as between this hearing and the Northern Gateway hearing is

staggering.

81 There is simply no evidence that any of these impediments to participation were necessary

Certainly, there must have been a way of designing a process that did not involve one to

post all of their personal contact information on a publicly-accessible website -
information that is normally kept private. Similarly, this Board should have recognized

that by making this process one that requires access to, and some intricate knowledge of

computers, there would necessarily be a chill on parlicipation rates'

82 Further, one would have thought that in the interest of reasonably balancing Canadians'

Charter right to express themselves freely this Board could have allowed anyone who was

interested to write a letter. It is really quite odious that Canadians interested in a major

infrastructure project have to "apply" to the government body tasked with determining

whether that project is in the public interest simply as a condition precedent to submitting a

letter. It would arguably take this Board little more time to read these letters than it does

to read the I l-page application form. Similarly, both this Board's statutory obligation to

encourage public participation and the Charter guarantee to freedom ofexpression auger

strongly in favour of permitting interested parties to make a brief oral statement. These

statements could be limited in length to 5-10 minutes. To the extent that affording
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participants this right would lengthen the hearings minimally, it should be done.

Fundamental rights cannot be sacrificed in the name of "efficiency". As detailed infra.

at paragraphs 55-57, other Canadian federal regulatory bodies that depend on public input

invite written comments from interested Canadians. Similarly, in the United States,

pursuant to the Nqtional Environmental Policy Act and the Council on Environmental

Quality Regulations, any member of the public may comment on a draft Environmental

Impact Statement.

Regulations For Implementing the Procedural Provisions of the National
Environmental Policy Ãct, 40 CFR $ 1503. 1(a)(a), Applicants' Authorities Tab

40

83. If there is some need to limit the number of intervenors given their broad participatory

rights and obligations, this Board could have adopted a procedure comparable to the one

used by the United States Federal Energy Regulatory Commission (the "FERC"). In

FERC proceedings concerning environmental issues, any person can apply to intervene and

party status is granted automatically unless opposition to the motion is filed, in which case

party status must be expressly granted. Assuming that the project proponent acted

reasonably and only objected in cases where the applications raised serious concerns, this

type of process would actually be more "efficient" in that it would mean that the Board

would not have to screen each and every Application.

84. In sum, the procedural impediments to participation imposed by this Board did not fairly

and reasonably balance the Applicants' Charter-protected freedom of expression with its

statutory objectives.

(iv) This Board's unduly narro\ry interpretation of "directly affected" does not

strike the proper balance between the statutory objectÍves of the NEß and

the Applicant's freedom of expression

35. With a couple of minor exceptions, this Board adopted the narrow interpretation of

standing qualifications urged upon it by the Project proponent. In its Ruling on

Participation dated April 2,2074,with respect to the determination of which Canadians

seeking to express themselves would meet the "directly affected" standard, this Board

stated:

"Where the Board assesses whether a person applying to participate is directly
affected, the Board looks at how the person uses the area where the project will
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be located, how the project will affect the environment, and how the effect on the

environment will affect the person's use of the area. The closer these elements

are connected (their proximity), the more likely the person is directly affected.

An effect that is too remote, speculative, or is not likely to impact the person's

interests, will not lead to finding an applicant to be directly affected.,."

This Board went on to explicitly reject the proposition that a community interest, as

opposed to a personal "use", commercial, or financial interest was sufficient to show a

direct effect. This Board also explicitly rejected the proposition that the more flexible

public law test for standing was more appropriate in this case, as opposed to the narrow

private law interpretation of "directly affected" urged upon it by Trans Mountain which is

limited to interests arising from the holding of property or other legal rights.

Ruling on Participation

86. The Applicants submit that this Board should review and rescind this position as it fails to

balance the statutory objectives of this NEB with the Applicants' fundamental

constitutional guarantee of freedom of expression.

87. This Board's statutory obligation is to determine whether the proposed Project is in the

public interest, not whether it might violate a collection of private interests. As such,

when interpreting who is "directly affected" such that they may participate in the hearing,

and bearing in mind the paramount importance of the Applicants' Charter-guaranteed

freedom ofexpression, this Board should have adopted the public law standard on

participatory rights which applies a "liberal and generous" approach that provides standing

to those with a genuine interest while excluding the mere "busybody". See Federal

Review Panel for the New Prosperity Gold-Copper Mine Project, "Panel Ruling on

Interested Party Status", (12 October 2012) at 1-2. The Court of Queen's Bench of Alberta

tn Pembina Institute v. Alberta (Environment and Sustainable Resources Development) also

recently lamented the fact that standing was not being granted to environmental advocacy

groups under a narrow interpretation ofa "directly affected" standard. The Court in

Pembinq stated that there "is room for flexibility in the definition of o'directly affected."

Federal Review Panel for the New Prosperity Gold-Copper Mine Project, "Panel

Ruling on Interested Party Status", (12 October 2012) at 1-2, Applicants'
Authorities Tab 4l
Pembina Institute v. Alberta (Environment and Sustainable Resources

Developmen], 2013 ABQB 567 , Applicants' Authorities Tab 42
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88. It is difficult to reconcile this Board's Ruling on Participation rejecting the suggestion that

a "community interest" in the Project was sufficient to establish standing with this Board's

statutory obligation to encourage public discourse respecting the Project in determining

whether the Project is in the public interest. While it is still difficult to determine from

this Board's participation decision exactly how the "directly affected" test was applied, this

Board's rejection of the "community interest test" and the "public law test" suggests that a

private law standard was applied, limiting full participation rights to those whose legal

interests (property or otherwise) are "directly impacted" by the Project. Whatever

standard this Board applied, why is Applicant Ruth Walmsley not directly affected? She

has an equity interest in three residential properties that are all approximately 4 kilometres

from the proposed pipeline route and the Westridge Marine Terminal, and her family

spends their leisure time on the water in the Burrard Inlet and the Georgia Strait which they

will have to share with many more oil tankers if the Trans Mountain Project is approved.

Similarly, why is Applicant Bradley Shende not directly affected, when his business is near

the waterfront and his livelihood depends on Vancouver's image and reputation? More

generally, how is any resident ofthe greater Vancouver area not directly affected by this

Projec, given the increased risk ofoil spills and other contingent pollution, safety and

health issues that this proposed Project potentially creates?

89. In exercising its statutory discretion, this Board should have recognized the fundamental

importance of the Applicants' Charter-guaranteed freedom of expression and interpreted

"directly affected" in a manner that respected those rights. This is, in fact, what like

Boards do in other advanced democratic nations. For example, regulations implementing

the National Environmental Policy Act state that, for processes under the United States'

Federal Energy Regulatory Commission, when a person files a motion to intervene in a

proceeding concerning environmental issues and states his or her position on and interest in

the matter, he or she may cite the public interest, rather than an individual interest. There

is no evidence that adopting a more inclusive position regarding standing would have

measurably impeded this Board's ability to carry out its statutorily mandated duties. To

the contrary, it would have fostered those objectives.

Regulations For Implementing the Procedural Provisions of the National

Environmental Policy Act l8 cFR $ 3s5.214(bXl),(2), Applicants' Authorities

Tab 43
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(r) This Board's prohibition on expression about the ooenvironmental and

socio-economic effects associated with upstream activities, oil sands

development, or downstream use of the oil" does not strike the proper

balance between the statutory objectives of the NEB and the Applicant's

freedom of expression.

90. As the Supreme Court of Canada has observed, in democratic countries content-based

limitations on speech have attracted the most exacting scrutiny. In this respect, this Board

has told Canadians that they are prohibited from making submissions about the

environmental and socio-economic effects associated with upstream activities, the

development of oil sands, or the downstream use of the oil transported by the pipeline.

This Board has taken the position that these are "issues outside of the Board's mandate."

Keegstra, supra

Ruling on Participation

91. This Board has historically defined its mandate very broadly given that it is statutorily

obligated to determine whether the projects proposed are "in the public interest." In the

Board's March 2004 Reasons for Decision in Sumas Energy 2,Inc., EH-1-2000, over the

objection of the project proponent, this Board found that it was within its mandate to

consider the environmental effects of emissions from the U.S. power plant that was linked

to the proposed power line. This decision was upheld by the Federal Court of Appeal in

Sumas Energy 2 v. Cqnada (National Energy Board). In the Sumas Reasons for Decision,

at page 10, the Board adopted the following comments made by a Joint Panel of the Alberta

Energy and Utilities Board and the Alberta Natural Resources Conservation Board:

"In order to establish whether the project is in the public interest, the Panel must

understand its potential economic, social, and other benefits and then determine

whether these balance or outweigh the project's costs and negative impacts on

the environment, public health, and safety and other social and economic
matters."

National Energy Board, Reasons for Decision in Sumas Energy 2,Inc., EH-l-
2000 (March 2004), Applicants' Authorities Tab 44
Sumas Energy 2 v. Canada (National Energy Board) 2005 FCA 377, Applicants'
Authorities Tab 45

92. This Board's enabling and governing legislative framework also mandates a very broad

inquiry that explicitly includes "macro-environmental" considerations i.e. upstream and
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downstream impacts and climate change. For example, section 5 of the CEAA 2012

imposes mandatory requirements of effects that must be addressed in environmental

assessments. Section 5(1) provides that, for a designated project such as the Project at issue,

"the environmental effects to be taken into account" include:

(b) a change that may be caused to the environment that would occur

(i) on federal lands,

(ii) in a province other than the one in which the act or thing is done or

where the physical activity the designated project or the project is being

carried out, or

(iii) outside Canada.

93. As such the relevant geographical scope of the environmental assessment mandated by the

CEAA 2012 extends beyond merely the Project right-of-way to areas even beyond

Canadian borders where effects may be felt, and beyond effects that are certain to occur to

ones that "may" occur. Section 5(2) of CEAA 2012 creates an additional mandatory

requirement that, where a project requires a federal authority to act under any other Act of

Parliament, such approval for a pipeline under the NEB Act, certain environmental effects

"are also to be taken into account". These include effects "that may be caused to the

environment and are necessarily incidental to" the exercise of power that permits the

carrying out of a project. The mandatory inclusion of the potential effects that are

"necessarily incidental" to approval ofthe Project necessarily extends the scope ofthe

assessment beyond impacts in the Project right-of-way to upstream and downstream

impacts. In this case, given that the Project is intended to accommodate increased oil sands

development, these impacts should include increased oil sands output and other upstream

impacts, and the resulting increased greenhouse gas emissions and climate change, and

other downstream impacts.

94. Nonetheless, despite the clear wording of this Board's enabling legislation and this Board's

historically broad interpretation of its mandate, this Board now takes the position that its

mandate excludes "macro-economic and macro-environmental issues" i.e. the consideration

of environmental and socio-economic effects associated with upstream activities, the

development of oil sands, or the downstream use of the oil transported by the pipeline. The
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Applicants submit that this position is unreasonable and consequently a suppression of free

speech.

95. This Board cannot determine whether the proposed pipeline is in the public interest without

a full consideration of the environmental effects of the substance that will be transported in

the pipeline. In fàct, without acknowledging that increased production of oil sands is having

a devastating effect on the environment and resulting in climate change, this Board cannot

even begin to address the issues which this Board itself has deemed relevant. For

example, #4 on this Board's List of Issues explicitly requires a consideration of "potential

environmental and socio-economic effects for the proposed project", including "cumulative

environmental effects". Given that the Trans Mountain Project's stated purpose is to

facilitate development of the oil sands and given the uncontroverted expert evidence that

this will have an adverse effect of the environment, it is incongruous that this Board would

refuse to consider that evidence. Similarly, this Board acknowledges that it must consider

the need for the proposed Project (#l on the List of Issues) and the economic feasibility of

the proposed Project (#2 on the List of Issues), but this Board is simultaneously refusing to

consider the very real possibilily that global commitments to drastically curb carbon

emissions because of climate change concerns will mean that the proposed Project is

economically unviable. Similarly, issues like design of the proposed Project (#7 on the

List of Issues) and effects on marine shipping activities including the potential effects of

accidents (#5 on the List of Issues) cannot be fully considered without a full briefing on

how climate change is going to cause extreme weather events that will impact this Project

both on the ground and on the transportation of the oil at sea. Likewise, #3 on the List of

Issues this Board has deemed relevant is the "potential commercial impacts of the proposed

project" yet this Board refuses to hear from experts who could describe the devastating

effects that continued facilitation of the oil sands and its contribution to climate change will

have on agriculture and the fishing industry. This is simply illogical.

Lee Affidavit at paras. 11-14, Applicants' Authorities Tab 3

Harvey Affidavit at paras. 14 and 18, Applicants' Authorities Tab 2

Jaccard Affidavit at paras. 28-30, Applicants' Authorities Tab I

96. But beyond that, even if the evidence about oil sands and climate change was not clearly

relevant to the List of Issues that this Board declared to be of paramount importance in this

public hearing, it is absolutely relevant to the broader inquiry into whether this Project is in
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the public interest. Given that this pipeline will necessarily result in an increase in the

development and production ofoil sands and a corresponding increase in greenhouse gas

emissions, this Board's mandate must include a consideration of empirical evidence and

public sentiment about whether the increased use of dirty fossil fuels is in the public

interest. The global scientific community is ad idem on these issues. Climate change is

real and it must be arrested immediately or future generations are in danger. Trans

Mountain seeks to build a pipeline through British Columbia that facilitates and encourages

further mining of a fossil fuel resource the production of which has profound adverse health

effects and threatens Canadians' quality oflife. A hearing that forecloses any consideration

of "what is in the pipe" is a superficial exercise that mocks this Board's important mandate.

97. This Board's suppression of the content of the speech that will be permitted during this

hearing clearly interferes with freedom of expression more than is necessary. The only way

the NEB can strike an appropriate balance between its statutory objectives and freedom of

expression is by removing this restriction. As discussed infra, the NEB has previously

considered "macro-environmental" issues in discharging its statutory mandate: Sumas 2,

supra. Simllarly, in the Keystone XL Pipeline review, the U.S. State Department has

conducted a "life-cycle" analysis ofgreenhouse gas emissions that takes into account the

life-cycle emissions of the oil the pipeline would transport, explicitly considering upstream

(extraction and upgrading) and downstream (refinement and end-product combustion)

impacts of that project. As another example, in the United States, every Environmental

Impact Statement prepared in accordance with National Environmental Policy Act and the

Council on Environmental Quality regulations must address environmental consequences,

including direct and indirect effects.

Biggs Affidavit, Exhibit N, Applicants' Authorities Tab 8

Regulations for Implementing the Procedural Provisions Of The National
Environmental Policy AcI,40 CFR $ 1502.16(a),(b), Applicants'Authorities Tab

40

98. We live in a democracy. Freedom of speech is not an optional component of our

democratic contract, but rather one that has traditionally been robustly defended. This

Board is statutorily obligated to determine whether the Trans Mountain Project is in the

public interest and to respect Canadians' section 2(b) rights in doing so. Creating complex

application procedures, narrowing standing opportunities, and suppressing any speech that

requests an assessment of "what's in the pipe" and the effects of increased oil sands

production is simply incompatible with both the NEB's statutory pulpose and the
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Applicants' Charter rights. This Board's failing in this respect also violates principles of

procedural fairness, and represent a failure to take relevant factors into account and a

fettering of its statutory discretion.

PART FOUR _ ORDERS SOUGHT

99. Charter violations must be remedied in a responsive and effective manner

Doucet-Boudreauv. Nova Scotia (Minister of Education), [2003] 2 S,C.R. atpatas.25,
87, Applicants'Authorities Tab 46

100. A remedy that vindicates the Applicants' rights in a responsive and effective manner

requires that:

1. This Board declare that section 55.2 of the NEB Act violates the Applicants'

Charter right and cannot be justified under section 1 of the Charter and thus is of no

force and effect pursuant to s.52(1) of the Constitution Act;

2. This Board declare that the Application to Participate process was unconstitutional

and unreasonable in that it did not properly balance statutory obligations and Charter

rights;

3. This Board declare that its Participation Decision dated April 2,2014, and the

individual decisions to deny the Applicants' standing and to suppress free speech for

content, were unconstitutional and unreasonable in that they did not properly balance

statutory obligations and Charter rights;

4. This Board reopen the Application process, permitting:

i. All applicants, without exception, to write a letter of comment;

ii. All applicants wishing to submit a letter of comment or to make an

application for intervenor status to do so via email, letter or fax;

iii. All applicants to make a brief oral statement limited to five minutes, with

the Board reserving the discretion to extend the time limitation;
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iv. All applicants to be granted intervenor status upon application; and

v. All applicants to speak freely about climate change, the upstream and

downstream effects of the Project, and the development of the oil sands.
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