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1.

INTRODUCTION

t1l

Kunarobinson Christhurajah, Lesly Jana Emmanuel, Nadarajah Mahendran,

.....17

and Thampeernayagam Rajaratnam, are charged under s. 117 of the lmmigration

and Refugee Protection Act, S.C. 2001 , c. 27 with knowingly organizing, inducing,
aiding, orabetting the coming into Canada of persons not in possession of a
passport or other required travel documents.

t2l

The Crown alleges that they were involved in transporting undocumented

migrants from Thailand to Canada aboard the cargo ship MA/ Sun Sea in 2010.

t3l

ln addition to the viva voce testimony of several of the migrants who were on

the ship, the Crown seeks to introduce evidence before the jury of events from
Thailand in the weeks prior to the ship's departure. lncluded in the Thai evidence
that the Crown seeks to have admitted, are a document called "Record of Arrests"
and another document called "Record of lnvestigation and Seizure." These

(ç
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documents summarize in narrative form the fruits of a June 2010 investigation by the
Royal Thai Policeforce that resulted inthree of the four accused being arrested in

Bangkok and charged with possession of low-flammability petroleum, contrary to
Thailand's Petroleum ControlAcf. They contain both hearsay and opinion, for

ç

example, the opinion that the liquid inside certain containers that were seized was

ç

c
c
c

lubricant oil. The Crown also seeks to introduce in evidence various papers that
were seized by the Royal Thai Police at the time of the arrest, passports and travel

L

documents of the accused, documents relating to the ownership of vehicles and the
leasing of apartments in Bangkok, and documents related to the purchase of the

Rather than call as witnesses the various police officers from Thailand who

arrested the three accused and who might be able to attest to these matters from

their own knowledge, the Crown proposes to introduce this evidence pursuant to the
provisions of s. 36 of the Mutual LegalAssisfance in Criminal Matters Acf, R.S.C.
1985, c.30 (4th Supp.) IMLACMAI.

tsl

The four accused, to whom I shall refer as the "Applicants", oppose the

admission of the evidence bythat means, and have brought the present application
for a ruling that ss. 36(1) and 36(2) of the MLACMA are of no force and effect in that

they are inconsistent with the rights protected under ss.7 and 11(d) and are not
saved by s. 1 of the Canadian Charter of Rights and Freedoms, Part 1 of the

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.
lCharte4.

2.

THE LEGISLATION

t6l

Section 36 of the MLACMA reads as follows:
36 (1) ln a proceeding with respectto which Parliament has jurisdiction, a
record or a copy of the record and any affidavit, certificate or other statement
pertaining to the record made by a person who has custody or knowledge of
the record, sent to the Minister by a state or entity in accordance with a
Canadian request, is not inadmissible in evidence by reason only that a
statement contained in the record, copy, affidavit, certiflcate or other
statement is hearsay or a statement of opinion.

d
(l
ô

MA/ Sun Sea in Thailand.

t4l

<t.
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(2) For the purpose of determining the probative value of a record or a copy
of a record admitted in evidence under this Act, the trier of fact may examine
the record or copy, receive evidence orally or by affidavit, or by a certificate or
other statement pertaining to the record in which a person attests that the
certificate or statement is made in conformity with the laws that apply to a
state or entity, whether or not the certificate or statement is in the form of an
affidavit attested to before an official of the state or entity, including evidence
as to the circumstances in which the data contained in the record or copy w€ts
written, stored or reproduced, and draw any reasonable inference from the
form or content of the record or copy.

:

r
n

c
c
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C

l7l

ln order to understand the effect of s. 36, it is necessary to consider as well

s. 38(1), and the definition of "record" in s. 2(1):

U,

d
C

c
ô

38 (1) An affidavit, certificate or other statement mentioned in section 36 or
37 is, in the absence of evidence to the contrary, proof of the statements
contained therein without proof of the signature or official character of the
person appearing to have signed the affidavit, certificate or other statement.
2 (1) ln this Act, ...

record means a medium on which data is registered or marked; (document)

l8l

The basis for the Applicants' argument is the submission that ss. 36(1) and

36(2) of the MLACMApermit the admission of hearsay evidence before the trier of

fact, in the present case, the jury, without the trialjudge having the usual discretion
to act as an evidentiary gatekeeper to prevent the jury from hearing evidence that
may be unreliable and that cannot properly be tested through cross-examination.
They submit that this is inconsistent with their right to a fair trial and to full answer
and defence as guaranteed by the Chañer.

l9l

The relevant sections of the Charter provide as follows:
The Canadian Chañer of Rights and Freedo,??s guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law
as can be demonstrably justified in a free and democratic society.
1.

7. Everyone has the right to life, libefi and security of the person and the
right not to be deprived thereof except in accordance with the principles of
fundamental justice.
11. Any person charged with an offence has the right

Pase 5

R. v. Christhurajah

(d) to be presumed innocent until proven guilty according to law in a
fair and public hearing by an independent and impartial tribunal;

t10l

Section 52(1) of the Constitution Act, 1982, being Schedule B to the Canada

Act 1982 (U.K.) , 1982, c. 11 , reads as follows:

:
î

(\

C

52(1) The Constitution of Canada is the supreme law of Canada, and any law
that is inconsistent with the provisions of the Constitution is, to the extent of
the inconsistency, of no force or effect.

3.

c
c.{
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THE APPLICANTS' POSITION

(c

c
c.

t11l

The Applicants' have stated their position in this way in the written

submissions:
23.

The applicants seek the following remedies and relief:

A

A declaration, pursuant to s. 52(\ of The Constitution Act,
1982, Schedule B to the Canada Act 1982 (UK), 1982, cl 1, that
section 36(1) of MLACMA [R.S.C., 1985, c. 30 (4th Supp.)] is contrary
to sections 7 and 11(d) of the Canadian Charter of Rights and
Freedoms (the"Chartel') and is of no force or effect to the extent that:

i.

The section requires hearsay evidence to be admitted
into evidence in criminal proceedings, where the trier of fact
may use that evidence to determine whether Crown has
proven the guilt of the accused beyond a reasonable doubt, in
circumstances in which the trial judge is denied the legal
authority to make determinations as to the admissibility of the
proposed evidence based upon the principles of threshold
necessity, reliability and the balancing of probative value and
prejudicial effect.

ii.

lt denies the trialjudge the ability to exercise a
gatekeeping function, which would include the consideration of
trial fairness, in respectof proposed evidence.

iii.

lt denies an accused person the opportunity to
challenge the necessity, reliability, or veracity of the proposed
evidence through cross- examination or other means, though
the trier of fact may use that evidence to determine whether
Crown has proven the guilt of the accused beyond a
reasonable doubt.

iv.

And, it operates such that a finding of guilt could be
based upon evidence which is hearsay or opinion, which has
not been proven to be reliable or necessary and which has
been untested through cross- examination or other means,
and which the trialjudge had no lawful authority to exclude.

Page 6
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B.

A declaration, pursuant to s. 52(1) of The Constitution Act,
1982, Schedule B to the Canada Act 1982 (UK), 1982, cl 1, that
section 36(2) of the MLACMA is contrary to sections 7 and 1 1(d) of
the Charter and is of no force or effect to the extent that:

i.

The section operates so as to permit the trier of fact to
determine the probative value of a record or copy of a record admitted
into evidence on the basis of a certificate or other statementwhich is
unsworn and which has not been tested through cross-examination or
other means.

ii.

And it prescribes and limits the basis upon which probative
value may be determined by the trier of fact.

t
c
c
c\

c

(J.

û

l12l

(c

ln developing their position, the Applicants stress the impodance in a criminal

trial of the common law presumption against the admission of hearsay. They
emphasize that cross-examination is a critical tool for the defence to test the
strength of the Crown's case.

t13l The possible Constitutional

vulnerability of s. 36 of the MLACMAwaS

foreshadowed at the committee stage of hearings on Bill C-58, when the
representative of the Canadian Bar Association made this submission:
Our next concern is with respect to the admissibility of evidence obtained
abroad. Subclause36(1) of the bill statesthatforeign recordsare nottobe
ruled inadmissible simply because the record contains a statement of
hearsay or opinion. There is no clear statement in the clause excluding
hearsay or a statement of opinion itself, This is of concern to us for two
reasons. First, there is nothing to limit the opinion evidence contained in any
foreign report to the opinions of experts. Non-experts cannot give opinion
evidence in Canadian criminal law except in matters of common experience.
Secondly, to permit the possible admission of hearsay in these cases is
inappropriate as this would not be permitted in domestic situations. The oral
testimony of witnesses who have personal knowledge of the matters in issue
presented before the trier of fact is the basis of the adversarial nature of the
Canadian justice system. Hearsay is excluded, because it cannot be tested
by cross-examination by the trier of fact.
For this reason the danger of allowing this introduction in the manner
contemplated by clause 36 of the bill seems to us to outweigh the possible
benefits; to allow hearsay could be a serious infringement on the right of an
accused person to a fair trial. Consequently we recommend that these
provisions be deleted.

Minutes of Proceedings and Evidence of the Legislative Committee on Bill
C-58June 29, 1988.

c
c.
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l14l

lt

would be going too far to say that any rule of evidence that permits the

introduction of hearsay or that makes evidence admissible despite the fact that the
declarant has not been presented to the court for cross-examination must
necessarily render a trial unfair and must therefore be inconsistent with the Charter,
To take such a position would call into question well-accepted exceptions to the
hearsay rule, both statutory, such as s. 30 of the Canada EvidenceAcl R.S.C.
1985, c. C-5, and at common law, such as the rule in Ares v.Venner, [1970] S.C.R.

t
(I

c
c
s

c\

C

(

U,

608.

d

(t

t15l

The essential thrust of the Applicants' argument is not so wide-ranging,

however. As I see it, their basic submission is that any statúory exception to the rule
against the admission of hearsay in a criminal trial must have sufficient safeguards

to ensure a threshotd level of reliability for any evidence that is so admitted.

116l As I understand

their submission, the Applicants say that the impugned

legislation in this case is Constitr¡tionally unsound because it does not contain the
kind of safeguards that are found in other statúory exceptions to the hearsay rule,
such as the requirement in s. 30 of the CanadaEvidenceAcúthat the records
tendered must be proven to have been made in the usual and ordinary course of
business.

l17l

The Applicants submit that in the absence of such specific safeguards, s. 36

of the MLACMA must require the trial judge to assess the evidence on the standard

established by the Supreme Court of Canada for the principled exception to the
hearsay rule.

4.

THE POSITION OF THE CROWN

t18l

The Crown submits that, properly interpreted, the provisions of s. 36 of the

MLACMAaTe not inconsistent with the rights guaranteed under ss. 7 and 11(d) of
the Charter. The Crown submits that the effect of s. 36(1) is not to make the foreign
records automatically admissible, but only to remove hearsay and opinion as
reasons for finding them inadmissible.

c
c.

Page
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[19]

I

The Crown submits that the tendered records might still be excluded from

evidence if they run counter to some other rule of evidence. Thus, a record tendered
under s. 36(1) might be excluded if it is evidence of the accused's bad character, or
if it is a statement of the accused to a person in aúhority that has not been proven

voluntary, or more generally, if its prejudicial effect outweighs its probative value for
any reason other than the fact that it is hearsay or opinion.

l20l

Moreover, once evidence is admitted pursuant to s. 36(1), s. 36(2) provides

a
(l

c
c
c
ô
L

an additional safeguard for the accused by giving the jury the discretion to decide

d

how much weight they will pú on it.

c

l21l

c.

The Crown submits that the impugned provisions recognize the fact that in

the modern world, crime does not always respect international boundaries, and the
Crown must have effective tools for combatting international crime.The MLACMA\S
an implementation of Canada's international obligations pursuant various treaties,
including the Treaty Betveen the Govemment of Canada and the Govemment of the
Kingdom of Thailand on MutualAssrsfance in Crimínal Matters.

122)

The Crown's argument is confined to the position that the impugned sections

do not violate ss. 7 and 1 1(d) of the Charter. The Crown does not make any
submission that an infringement of the Chartercould be justified under s. 1 of the
Charter.

5.

THE PRINCIPLE

l23l

A concise definition of hearsay may be found in R. v. Baldree,l2013l2 S.C.R.

520 atpara

APPROACH TO THE ADMISS

(C

OF HEARSAY

1:

Ær out-of-court statement by a person not called as a witness in the
proceedings is properly characterized as hearsay where it is tendered in
evidence to make proof of the truth of its contents,

l24l

ln R. v. Khan, [1990] 2 S.C.R. 531 the Supreme Court of Canada discussed
an approach to hearsay that departed from the traditional rule of an absolute
prohibition subject to rigidly defined exceptions, such as dying declarations. The

R. v. Christhuraiah
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I

Court suggested a more flexible, principled approach, whereby evidence that would
otherwise be excluded as hearsay, might nevertheless be admitted if the proponent
of the evidence could demonstrate, on a balance of probabilities, that the evidence

in hearsay form was necessary, and that itwas reliable. This approach, based on
the twin requirements of necessity and reliabiliÇ, has come to be known as the

ç

î

(t

L

principled approach to hearsay.

l25l

The parameters of this principled approach were fleshed out in subsequent

explained at para.2:
When it is necessaryto resortto evidence in this form, a hearsay statement
may be admitted if, because of the way in which it came about, its contents
are trustworthy, or if circumstances permit the ultimate trier of fact to
sufficiently assess its worth. lf the proponent of the evidence cannot meet the
twin criteria of necessity and reliability, the general exclusionary rule prevails.
The trial judge acts as a gatekeeper in making this preliminary assessment of
the "threshold reliability'' of the hearsay statementand leaves the ultimate
determination of its worth to the fact finder.

A critical component of the principled approach is the role of the trial judge as

a gatekeeper who must make a preliminary finding that the proposed evidence

meets a minimum level of threshold reliability before the evidence is admitted to the
jury for their assessment of what, if any, probative value they will attach to the
evidence.

l27l

U.

C

cases, and particularly in R. v. Khelavtan,2006 SCC 57. In that case, Charron J.

126l

s
c.
c

Madam Justice Charron elaborated on the trial judge's role in determining

threshold reliability at para. 3 of Khelavnn:
The distinction between threshold and ultimate reliability reflects the
important difference between admission and reliance. Admissibility is
determined by the trialjudge based on the governing rules of evidence.
Whether the evidence is relied upon to decide the issues in the case is a
matter reserved for the ultimate trier of factto decide in the context of the
entirety of the evidence, The failure to respectthis distinction would not only
result in the undue prolongation of admissibility hearings, it would distort the
fact-finding process. ln determining the question of threshold reliability, the
trial judge must be mindful that hearsay evidence is presumptively
inadmissib/e. The trialjudge's function is to guard against the admission of
hearsay evidence which is unnecessary in the context of the issue to be
decided, or the reliability of which is neither readily apparent from the

d

c
ô
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trustworthiness of its contents, nor capable of being meaningfully tested by
I case- the accused's
the ultimate trier of fact. ln the context of a cnm
inabilitv to test the evidence mav impact on the fairness of the trial, therebv
qivinq the rule a constitutional dimension. Concerns over trial fairness not
only permeate the decision on admissibility, but also inform the residual
discretion of the trial judge to exclude the evidence even if necessity and
reliability can be shown. As in all cases, the trial judge has the discretion to
exclude admissible evidence where its prejudicial effect is out of proportion to
its probative value. fitalics in original, underlining added.]

e
'c
C

c
.(

l28l

Of particular significance in the context of the present application is the

ô

c

Supreme Court of Canada's recognition that there is a constitutional aspect to the

û

trialjudge's role as a gatekeeper to exclude hearsay evidence if it lacks threshold

c

reliability. Charron J. epanded on this constitutional component at para. 47 of

Khelavan:
Prior to admitting hearsay statements under the principled exception to the
hearsay rule, the trial judge must determine on a voir dire that necessity and
reliability have been established. The onus is on the

adduce the evidence to establish these criteria on a
ln a ¡rim tn al ¡nnfavf
the i nñr iln, m ât t lal:a aa â ^^ñê
because difficulties in testinq the evidence. or converselv the inabilitv to
present reliable evidence, mav impact on an accused's abilitv to make full
Charter of
answer and defence a rioht orotected bv s.7 of the
(Attornev
2 S.CR.
Generall,119901
Rishts and Freedoms: Dersch v. Canada
is linked to
1505. The
to make full a
a fair tria
S.C.R, 262. The concern over trial fairness is one of the paramount reasons
for rationalizing the traditional hearsay exceptions in accordance with the
principled approach. [Emphasis added.]

6.

THE SCOPE AND EFFECT OF SECTION 36

l29l

The determination of whether the impugned sections of the MLACMAaTe

inconsistent with the rights guaranteed under the Charter is intimately intertwined

with an exercise in statutory interpretation, because it is only after the actual scope
of the impugned provisions is understood that one can then say whether they are

Constitutionally unsound.

t30l ln the present case, the task of statutory construction

is not entirely

straightforward, in part because the grammat¡cal wording of the provisions is

(c

ô
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complex, and in part because there are few reported cases where the provisions
have been interpreted and applied.

131l

By its terms, s. 36(1) provides that in a proceeding like the present one under

Federal legislation, if a party tenders in evidence a foreign record that has been sent

t

to the Minister by a state in accordance with a Canadian request, then that record

c

(l

cannot be ruled inadmissible if the only reason for so ruling is that it is hearsay or a

I agree with

U,

the submission of the Crown that s. 36(1) preserves the trial

judge's discretion to exclude records tendered under the section, provided that the
exclusion is justified on some basis other than that the evidence is hearsay or
opinion. This includes not just specific rules of evidence, like the requirement for
relevance, or the inadmissibility of evidence of the accused's bad character, but also

the general rule that evidence may be excluded if its probative value is outweighed
by its prejudicial effect.

l33l

The critical question is whether s. 36(1) preserves the trial judge's ability to

exclude recordstendered under the section solely on the basisthat the Crown has
failed to establish the threshold reliability of hearsay on a balance of probabilities. To
put it another way, does s. 36(1) respect and preserve the trial judge's gatekeeper
function to exclude hearsay evidence that does not meet the requirements for the
principled approach to hearsay, or does the section abrogate that fair trial
protection?

l34l

The applicants submit that it is impossible to interpret s. 36(1) as preserving

the gatekeeping function, whereas the Crown submits that it leaves the gatekeeping
function intact.

t35] ln R. v. Armour PharmaceuticalCompany,l2007l

O.J. No. 5846, 2007 Canlll

82855 (ON SC), Benotto J. held that s. 36(1) of MLACMA ispermissive, not
mandatory, and that it expands the trialjudge's discretion rather than diminishing it.
She wrote at paras. 21-22:

ô

(

statement of opinion.

l32l

c
c

c
ô
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l21l

The Crown's suggests that the combined effect of these sections is to
change the law of evidence in Canada such that inadmissible documents are
made admissible and then the probative value of them is determined at the
end of the case instead of as a threshold issue. Thus inadmissible documenb
are to be admitted into evidence and then issues which usually go to
admissibility would be determined later on the issue of weight.

l22l

do not accept the Crown's analysis. The sections are permissive not
mandatory. They do not confer automatic admissibility on inadmissible
documents. The Act does not diminish but rather expands the discretion of
the trial judge. lt does nothing to alter her role as gatekeeper in connection
with the admissibility of evidence.

136]

I

With respect, it is difficult to see how s. 36(1) can be said to

epand

the trialjudge the ability to exclude a record if the only reason for doing so is that it is
hearsay orthe statement of opinion. ln myview, that amounts to a diminishment in

the scope of the trial judge's discretion to exclude the records.
Nevertheless, Benotto J's position was specifically adopted by Croll J. in R. v

Dexter Boyce,2015 ONSC 4062 at para.

t38l

7

.

However, in the subsequent decision of R. v. Boyce,2015 ONSC 7672,

Spies J. came to a different conclusion, at paras. 79-84:

[79]

The proper interpretation of s.36(1) of the MlACMAwith respectto
documents that contain hearsay raises difficult issues, I begin with some
basic principles. Hearsay evidence is an out-of-court statement that is offered
to prove the truth of its contents, typically in the absence of a
contemporaneous opportunity to cross-examine the declarant. At common
law hearsay evidence is presumptively inadmissible. Where the requirements
of necessity and "threshold reliability'' have been met, the lack of testing by
cross-examination goes fo rteight, not admissibility. Threshold reliability is a
consideration of whether or not there are sufficient indicia of reliability so as
to afford the trier of fact a satisfactory basis for evaluating the truth of the
statement. This is consistentwith the principle that evidence is "admissible"
when it can be properly considered by the trier of fact. Once hearsay
evidence is admitted, it is for the trier of fact to decide the probative value of
the evidence and whether or not the hearsay statement is true ("ultimate
reliability'').

[S0]

î

c
c
ô
C
U.

û

rather

than diminish the trial judge's discretion. By its clear terms, s. 36(1) removes from

l37l

=

The obvious effect of s. 36(1) of the MLACMA is to remove the
presumption that hearsay evidence is inadmissible and on this interpretation
the hearsay evidence should be considered like any other evidence; in other
words the évidence is admissible if it is relevant and not subject to any other
exclusionary rule, such as privilege. There is no question that the

(

cc.
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Panamanian Documents are clearly relevant and there is no suggestion that
they are subject to any other exclusionary rule.
evidence would
On this basis, as Mr Streeter submitted. the hears
into
admissi
an
that this
meanino of s. 36(1) and that Parliament intended that if a document
containing hearsav meets the requirements of s. 36(1) it is admissible and its
probatíve value can be considered bv the trier of fact pursuant to s. 36(2).
That would still leave the ultimate reliability of the hearsay evidence, in this
case the truth of the contents of the Panamanian Documents, to the trier of
fact. This is the manner in which Heeney J. applied these provisions in
Sandham.
[81]

[82]

Although I agree with the logic of the finding by Benotto J. in Armour
that s.36(1) does not automatically make hearsay evidence admissible, it
seems that she did not give s. 36(1) any meaning as it appears she
determined the admissibility of the documents in issue by determining if they
were admissible as business records. Similarly it appears that Justice Croll
who followed Armour, considered it necessaryto considerthe ultimate
reliability of the Panamanian Documents.

[83]

ln my respectful view, s. 36(1) must have more meaning than simply
providing that the usual rules of evidence, including the rules governing the
admissibility of hearsay, apply to documents that meetthe requirements of
the section. I also am of the view that for the purpose of these provisions of
the MLACMA, there is no requirement that the Crown meet the requirements
of the CEA.IÍ either of these propositions werecorrectthere would be no
need for Part ll of the MLACMA.Ido agree however that even where
documents are admissible pursuant to s. 36(1) that the trial judge would still
have an inherent discretion to exclude othenryise admissible evidence where
its probative value is outweighed by its prejudicial effect.

[84]

| prefer Mr. Streeter's interpretation of s.36(1) that relevant hearsav
documents thal meqt the requirements of s. 36(1) are admissible and that it is
not necessarv to consider the two prongs of necessitv and threshold
reliabilitv. That interpretation makes the most sense in light of the wording of
s. 36(2), which provides that the ultimate probative value of these hearsay
documents and the reasonable inferences that can be drawn from them is for
the trier of fact. As Mr. Streeter argued there are valid policy reasons for why
the admission of documents that meet the requirements of s. 36(1) can be
considered to be "necessary''without the need to call the author of the
document and to have sufficient indicia of reliability to meetthe test of
threshold reliability to permit the trier of fact to evaluate the ultimate reliability;
i.e., truth of the hearsay statements.

fitalics in original, underlining added.]

t39l

I accept as correct this interpretation of s. 36 of the MLACMA, namely, that

although the section does not make compliant foreign records aúomatically

:
î
C

c
c.{
Õ

C
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admissible, it does have the effect of eliminating the need to establish the twin
criteria of necessity and threshold reliability.

[40] ln my view, this interpretation

is the only one that is consistent with the plain

effect and grammatical sense of the words used by Parliament. Moreover, the

e
7

suggestion that a trial judge retains the principled approach's gatekeeper role and

c
c
c

could exclude records tendered under s. 36 on the basis that threshold reliability had
not been established, would render s. 36 nugatory and of no practical effect. lf the

fi

{

Õ

C
U,

C

hearsay records are necessary and have threshold reliability, then they are

(c

c

admissible without the assistance of s. 36 of the MLACMA.

c.

7.

INFRINGE THE RIGHT TO A FAIR TRIAL AND FULL
DOES SECTION
ANSWER AND DEFENCE

l41l

As mentioned above, there are other exceptions to the rule against hearsay,

and they do not all require the proponent of the evidence to establish threshold
reliability

- s. 30 of the Canada Evidence Acf and s. 715 of the Criminal Code are

two examples. The latter has been held to be Constittfionally sound, and it has not
been suggested that the former is Constitutionally suspect.

l42l

ln considering the Constitutionality of s.36of the MLACMA,therefore,

itis

useful to compare itto those other provisions. How dothey preserve their
Constitutional integrity despite the fact that they permit the admission of hearsay
without requiring the trialjudge to make a finding of threshold reliability?

t43l ln my view, the answer is this. Where Parliament enacts a provision that
permits the admission of hearsay evidence, it must either preserve the requirement
for the trialjudge to assess the evidence and make a finding of threshold reliability,
or itmust have some other feature or combination of features that provide sufficient
assurance that manifestly unreliable evidence will not be admitted before a jury.

1441 ln the case of s. 30 of the Canada Evidence Acf, there are various
safeguards. The primary safeguard is the requirement that records admítted under

the section must be shown to be records kept in the usual and ordinary course of
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business. That is a very substantial marker of threshold reliabiliÇ. lf the records are
kept according to a certain roúine procedure, and the keeper of those records is
satisfied that the roúine procedure is sufficiently reliable for its own business
purposes, then it is likely sufficiently reliable for the jury to see the records and
consider their probative value. This was recognized by the Court in R. v. Grimba

(1977),38 C.C.C. (2d) 469 (Ont. Co. Ct.) at p.471:
would appear that the rationale behind that section for admitting a form of
hearsay evidence is the inherent circumstantialguarantee of accuracywhich
one would find in a business context from records which are relied upon in
the day to day affairs of individual businesses, and which are subjectto
frequent testing and cross-checking. Records thus systematically stored,
produced and regularly relied upon should, it would appear under s. 30, not
be barred from this Court's consideration simply because they contain
hearsay or double hearsay. However, before they qualiñ7 under that section,
the provision of s. 30 must be strictly complied with: see R. v. Mudie (1974),
20 C.C.C. (2d) 262 at p. 266.
It

t45]

Another safeguard in the case of business records is the requirement in

s. 30(10) that the records must not be ones made in the course of an investigation or
in contemplation of a legal proceeding. That prevents the admission of what might

otherwise be self-serving documents.

t46l

Critically, s.36 of the MLACMAcontains neither of those safeguards. I note,

parenthetically, that some of the records that the Crown is seeking to have admitted
under s. 36 of the MLACMA might have been admitted under s. 30 of the Canada
Evidence Acf, if they had been accompanied with proof that the requirements of that

Acf were complied with.

l47l

ln the case of s. 715 of the Criminal Code,testimony that was taken in certain

specified previous proceedings may be admitted if the witness is unavailable due to
death, insanity, illness, or absence from Canada. The fìrst thing to notice is that the
applicability of the section is carefully circumscribed; it is only if the previous
testimony fits into one of the specified categories, such as evidence taken at a
preliminary inquiry, that it will be considered for admission. The specified categories
are ones in which the witness would have given the testimony under oath or
affirmation. Second, the evidence is not admissible if the accused did not have full
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opportunity to cross-examine the witness. ln R. v. Potvin, [1989]

I

S.C.R. 525, the

Supreme Court of Canada found that these safeguards were sufficient to prevent an
infringement of ss. 7 and 1 1(d) of the Chafter.

t48l Turning then to s. 36 of the MLACMA,what protections does it contain to

=

preserve trial fairness? So far as I can see, there are only two.

c
c

t49l The first is the requirement in s. 36(1) that the records must have been sent

Õ

to the Minister by a state or entity in accordance with a Canadian request. This
guarantees that the records may only be admitted if they are sentto Canada
pursuant to an official government request made to another country with which
Canada has a treaty. This requirement will presumably eliminate the admission of
records from manifestly corrupt and oppressive countries, since Canada would be
unlikely to have concluded a treaty with such regimes.

t50l That requirement,

however, still leaves great scope for the admission of

unreliable records. As the applicants have pointed out in their submissions, the
records tendered by the Crown in the present case would not be admissible if they
were Canadian records, unless they were business records or unless threshold
reliability were established. Vr/hy should it be easierfor the Crown adduce foreign
hearsay records than Canadian records?

t51l The second safeguard in the MLACMA|scontained

in s. 36(2). That section

provides that despite the admission of hearsay evidence, its probative value may be
considered by the jury. ln this way, there is an assessment of the ultimate reliability
of the evidence, and the trier of fact may choose to place little or no weight on the
evidence.

l52l

I

am not satisfied that s. 36(2) is an adequate substitute to justifrT the

elimination of the trial judge's role as a gatekeeper who assesses threshold
reliability. ln fashiqning the principled approach to hearsay, the Supreme Court of
Canada recognized the danger of allowing manifestly unreliable evidence to be
placed before the jury, simply in the hope that they will recognize its weakness and
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place no weight upon it. ln R. v. Stan,2000 SCC 40, the Supreme Court of Canada
held at para.200:
would compromise trialfairness, and raise the spectre of wrongful
convictions, if the Crown is allowed to introduce unreliable hearsay against
the accused, regardless of whether it happens to fall within an existing
exception.
It

t

ïñ
C

t53l

Finally, I should address the Crown's submission in this case that trial

fairness is preserved by the fact that the trial judge retains a general discretion under

s. 36(1) to exclude a record if the judge finds that the probative value of the record is
outweighed by its prejudicial effect. lt is important to understand that this general
discretion is not the same as the application of the threshold reliability test which a

judge applieswhen performing the gatekeeper role. Under s. 36(1) of the MLACMA,
it is not open to the trialjudge to find that the admission of a record would be of great

prejudice and of little probative value if the only reason for so concluding is that the
record is hearsay.

8.

CONCLUSTON

[54]

For the reasons set out above, I agree with the Applicants that the combined

effect of ss. 36(1) and 36(2) of the MLACMA is to infringe their right to a fair trial and

to make full answer and defence.

155]

I

find that the impugned sections are inconsistent with the rights guaranteed

under s. 7 and 11(d) of the Canadian Chafter of Rights and Freedoms, and pursuant
to s. 52(1) of the Constitution Act, 1982,lfind that ss. 36(1) and 36(2) of the

MLACMA are of no force and effect.

The Honourable Mr. Justice W.F. Ehrcke
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